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All,
 
I’d like to echo all of the praise you have so deservedly earned in developing such a timely,
comprehensive response to the more than 100 interagency comments. Here’s what went forward
to OMB a few minutes ago. I’m also passing along a particular note of thanks from OMB:
 

Please thank the program staff for resolving the comments in such an expedient manner! It
is a great accomplishment and we really appreciate their dedication working through the
holiday week.

 
Great work, everyone!
 
Peter Smith 
(202) 564-0262
 
From: Smith, Peterj 
Sent: Thursday, December 05, 2013 12:32 PM
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Importance: High
 
Hi Danielle,
 
I am pleased to provide EPA’s response to the 100+ comments from interagency reviewers on the
draft Agricultural Worker Protection Standards Revisions. We appreciate the interest and
comments from the participating agencies and thank the reviewers for working hard to provide
their comments last month.  We are looking forward to the interagency discussion on Monday. 
Please let me know if there is anything else you may need from EPA in advance of Monday’s
discussion.
 
Many thanks!
 
 
Peter Smith
Regulatory Coordination Staff (MC 7101M)
Office of Chemical Safety and Pollution Prevention
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Agricultural Worker Protection Standard Revisions

Notice of Proposed Rulemaking (RIN 2070-AJ22)



EPA Response to Interagency Comments Received on 11/25/2013

12/5/2013 



COMMENTS ON THE R.I.A.

Comment #1. Commenter believes that asymmetric information should be the problem identified - not incomplete information or market failure.  Incomplete information and market failure are not compelling arguments especially in light of EPA’s 1992 regulation.



EPA Response: EPA defined a “market failure” as “incomplete information.”  EPA believes “asymmetric information” describes a situation in which one party to a transaction has more or better information than the other, and that information could be withheld because doing so provides an advantage.  EPA does not believe “asymmetric information” describes the relationship between a WPS employer and employee. 



Many in the agricultural labor force are missing valuable safety information because they can find it difficult to obtain the appropriate information where access to sources, like the internet, may be limited and the information can be very complex and hard to understand.  The same problems can apply to the employer as well.  Therefore, EPA believes that “incomplete information” best describes the underlying market failure the Agency seeks to address.  That is why the WPS and the proposed revisions assign the responsibility to the employer to obtain and distribute certain information, but they also provide instruction to the employer on what information should be given the employee. 



EPA would take into consideration any information that supports “asymmetric information” as a more appropriate description of the relationship between the agricultural employer and the worker.



Comment #2. Commenter believes that the inclusion of quantified effects from the break-even analysis in the summary monetized benefit estimate is inappropriate.  The results of the break-even analysis should be presented as strictly as break-even analysis.



EPA Response: EPA acknowledges that a break-even analysis does not provide a direct quantification of the benefits.  However, this analysis yields a monetary measure, providing a plausible lower bound of the benefits that could accrue from avoiding a small number of chronic illnesses that have an association with pesticide exposure by reducing farmworkers’ exposure to pesticides.  EPA believes that it has provided appropriate context in the summary for readers to understand its inclusion under monetized benefits in Table 1.



Comment #3. How rigorous are the studies mentioned in Table 6.5-1 (under-reporting studies)?



EPA Response: The articles by Harchelroad, et al., Veltri, et al., Chaffee-Bahamon et al., and Ruser et al., were all published in peer-reviewed journals.  The report for the U.S. House of Representatives is a review article written at the request of Congress.  The latter two documents focus on occupational safety reporting in general, while the first three investigate reporting into poison control databases, which is the basis for our acute benefit estimates. The Congressional report, as mentioned above, is not in a peer-reviewed journal, and is largely an exploration of issues surrounding occupational health reporting.  It is a useful discussion, but the sources of information discussed included studies (by state governments, for example) that are not peer-reviewed, and descriptions from sources like the popular press.



Comment #4. Please discuss why poison control center information is compelling and relevant for the affected population.



EPA Response: Illness from acute pesticide exposure presents as poisoning.  The best source of national level data on poisoning incidents comes from the National Poison Data System because The NPDS is the only database known to EPA that provides coverage for the entire United States.  Please refer to EPA’s report on pesticide incident reporting systems for a full description of the databases EPA is aware of that collect pesticide incident information, as well as a discussion of their strengths and weaknesses at: http://www.epa.gov/pesticides/ppdc/2007/oct2007/session10-finalrpt.pdf.  EPA’s R.I.A. notes the concern that the agricultural population in particular may be undercounted in this data set, but is not aware of other suitable sources.  EPA would appreciate any information the commenter has about other, more suitable, databases. 





Comment #5. Please discuss how “no effect” population is likely to incur $19.08 in medical costs (Table 6.5-9, 10).



EPA Response: A portion of cases that were characterized as “no effect” were actually seen at a medical facility, so costs were incurred for those cases.  The $19.08 is an average cost, which applies both to those that visited a medical facility and those that did not.  



Comment #6. Please change the title of the Section 5.3 to “Per-Employee Costs.”



EPA Response: EPA believes that the current title accurately reflects the contents of Section 5.3 because it addresses the “marginal” cost of employing a worker or handler in agriculture in order to assess the impact of the proposed revisions on employment.  EPA would like to show that it considered this potential effect in developing the proposal.



Comment #7. Commenter recommends deleting the use of “substantially” when discussing the reduction in acute and chronic health effects because the benefits can’t be directly quantified. Furthermore, the increase in benefits may be more, but the degree to which is unknown.



EPA Response: Although there are uncertainties in the estimates of the benefits of the rule, EPA believes that the use of the terms “substantial” and “substantially,” as used in relationship to benefits is appropriate. EPA has estimated that more than half of the identified acute illnesses may be avoided through the implementation of this proposal. EPA estimates that this reduction could be $11 million annually, without the addition of the willingness to pay component.



Comment #8. On line 6055, suggest revising “strong overall evidence” to “evidence in the peer-reviewed literature.”



EPA Response: The existing phrasing “strong overall evidence” is a more direct statement of the EPA interpretation of the literature.EPA will revise the text as follows to address the comment and make the sentence clearer: “However, as a result of an extensive review of the epidemiologic evidence published in the peer-reviewed literature there is evidence, which EPA regards as strong, that pesticide exposure contributes to adverse human health outcomes.”



Comment #9. Line 6078 - Can you clarify what is meant by “children metabolize differently”? Metabolize chemicals? Pesticides? Or that children’s metabolic systems are also developing and are not uniform across developmental stages.



EPA Response: EPA will edit the text of the R.I.A. to make it more clear that children’s metabolic systems are not uniform over developmental stages.  The revised text will appear at 6078 as follows: “Because children’s metabolic systems are not fully developed at birth, continue to develop through childhood and adolescence, and are not uniform across developmental stages, children metabolize pesticides and chemicals differently than adults metabolize pesticides and other chemicals.”



Comment #10. Lines 6118 - Does the description “unwilling” accurately reflect the conclusions of the reference?



EPA Response: The reference describes behavior of farmworkers who chose not to use available water for hand washing purposes and who delayed showering until some time had passed.  The authors did not use the term “unwilling.”   EPA will replace the current text with a quote from the article: “previous research has [shown] that farmworkers often report delaying showering for over an hour after work in order to allow their bodies to cool fully for fear of developing arthritis or other health problems.” 



Comment #11. Line 6203 – Does EPA mean “biological processes” when it mentions processes?



EPA Response: Yes. EPA will insert the word “biological” in line 6203.



Comment #12. Line 6213 – Do you mean acute pesticide exposure where it has pesticide exposure?



EPA Response: Yes. EPA will insert the word “acute” in line 6213.



Comment #13. Please revise the following sentence: “Although adolescents’ systems are more fully developed than younger children, there are important development processes continue until adulthood.”



EPA Response: EPA will revise the text of the R.I.A. as follows: “Although adolescents’ systems are more fully developed than those of younger children, there are important developmental processes that continue until adulthood.”



Comment #14. Line 7136 – Are the dioxin and arsenic pesticides still used in the US?



EPA Response: The only pesticide that is currently registered in the US containing dioxin or arsenic as an active ingredient is MSMA.  MSMA is an organic arsenical pesticide that is less toxic than pesticides that contain inorganic arsenic.  Most uses of this pesticide have been eliminated, although uses on golf courses, highway rights of way, sod farms and cotton remain.  The use of MSMA will be evaluated again as part of EPA’s Registration Review of all pesticides.



Comment #15. Concerning the summary on the Alavanja et al. (2004), Should the four pesticides be listed since the article talks more broadly about the decreased SIR for lung cancer in the AHS cohort?



EPA Response: EPA believes that the study results are relevant to general pesticide exposures. The pesticides listed in the article should not be listed here because the WPS focuses on reducing occupational pesticide exposure generally.   



Comment #16. Please use an updated reference for the breakeven analysis: OMB 2003, Circular A-4



EPA Response: EPA has updated this reference.



Comment #17. Table 6.8-1 Can it be confirmed that the disease endpoints considered for the break-even analysis reflect the health effects literature summarized above?



EPA Response: The discussion of the rationale for selecting these specific chronic diseases for the break-even analysis is available in the R.I.A., Chapter 6, Section 6 (page 197).  As a result of an extensive literature review, EPA identified the health endpoints non‐Hodgkin’s lymphoma, prostate cancer, Parkinson’s disease, lung cancer, bronchitis, and asthma for the break-even analysis. These health endpoints have been evaluated in association with pesticide exposure in several different studies and in different study populations, the associations estimated in these studies are relatively strong, and the benefits of avoiding these health outcomes can be estimated with available information.



Comment #17(a). Curable and fatal lung cancer -lung cancer in general, is lower among farm workers because of less tobacco use.  Is this an adjusted input based on the evidence for several specific pesticides and increased lung cancer incidence?



EPA Response: EPA has no data that illustrate lung cancer rates are lower in farmworkers than in other populations, although lung cancer rates are lower in the Agricultural Health Study cohort of private and commercial pesticide applicators compared to the general population.  The adjusted input is not based on individual contribution of specific pesticides because the “attributable risk” or “attributable fraction” of total lung cancers due to specific pesticides is not available. Tobacco use is the strongest risk factor for developing lung cancer.  EPA conservatively assumed the proportion of lung cancers possibly attributable to pesticide exposure is considerably less than the proportion of lung cancers attributable to tobacco use. 



Comment #17(b). Fatal bronchitis - The Hoppin 2007 reference addresses increased prevalence of chronic bronchitis, not fatal bronchitis.  Are all cases of chronic bronchitis fatal?



EPA Response: No.  EPA has assumed the prevention of fatal bronchitis to be similar to chronic bronchitis. Because of the way EPA values disease prevention in the R.I.A., prevented fatalities from a disease have a different value from prevention of disease that does not result in death.  Some, but not all, cases of chronic bronchitis will result in fatalities.   



Comment #17(c). Asthma and Fatal asthma -According to the literature cited in this EA, pesticides appear to only increase atopic asthma.  Is this reflected in the inputs for the break-even calculations?



EPA Response: No, it is not.   



Comment #18. Table 6.8-2 Please specify in this table (or by footnote) that the break-even analysis is calculated using a reduction of 0.8% of the illnesses, and 0.08% for lung cancer.



EPA Response: EPA has changed the text of the R.I.A. in response to this comment.



Comment #19. Commenters recommend that EPA calculate opportunity costs associated with compliance in addition to increased labor costs as part of its cost estimates. Some proposed provisions of this rule, especially those related to entry, may impose additional opportunity costs as farms are unable to use parts of their land. In other words, when entry requirements are in place land that could otherwise be used for farming will be left idle. Please consider and include the value of the output from land that is required to be left idle as a result of this rule. It is believed that these opportunity costs will be greater for small entities as they necessarily will see proportionally greater opportunity costs for idle land associated with this rule since they have less land and labor resources than larger entities.



EPA Response: Most of the costs estimated to result from the proposed revisions to the WPS are opportunity cost of time rather than direct increases in labor cost.  That is, employers and employees spend part of their time providing and receiving information rather than engaged in production activities.  No proposed revisions would render land idle.  EPA believes the comment refers to the entry-restricted areas on farms and in forests; however, the entry-restricted area is in effect only while the pesticide application is in progress in order to diminish the potential for workers to be exposed to immediate spray drift.  It does not necessitate land be taken out of production.  As explained in the response to Comment #64, the duration of a pesticide application is generally a matter of hours, not days.  At most, EPA expects that the restriction may entail some additional management complexity in that workers could not be scheduled for an activity such as hand weeding in the entry-restricted area of a field directly adjacent to another field being treated with a pesticide.  The employer would have to plan activities so that weeding in the entry-restricted area takes place before or after the pesticide application.



Comment #20. Can EPA explain why costs are discounted over a 10-year period? Besides that EPA is looking to have the rule’s benefits catch up to the costs there appears to be no other justification.



EPA Response: EPA acknowledges that most of the costs imposed by the proposed revisions recur annually, so summing the costs over 10 years and annualizing does not add much information for those who must weigh the costs and benefits of the proposal.  However, several of the revisions will not be implemented immediately and some farms may invest in new equipment (capital costs) given the new, clearer standards such as those for a closed pesticide delivery system.  Therefore, the differing time frames have to be considered.  Some of the alternatives considered, most notably the requirement for showers, would have entailed capital investments and discounting over a period of time is necessary for an appropriate comparison.  As stated in the EA, “ten years was chosen as a reasonable time frame over which an agricultural establishment might financially amortize such expenditures” (p. 59, line 2220-2222).



Comment #21. Can EPA provide clarification of the rule’s benefits as they accrue to the worker and to the family separately?  Commenter expects that benefits would accrue to the worker to a greater extent than to the worker’s family as a result of actual exposure to the pesticide.



EPA Response: The benefits estimated from reduced acute exposure and the break-even estimates only consider the population of farmworkers.  Quantifying the benefits to workers’ families is difficult; therefore, EPA only provided a qualitative discussion of the plausible benefits to families.



Comment #22. Almost all of the benefits of this rule come as a result of avoided chronic illnesses and effects.  Commenter requests EPA provide the relevant studies for interagency reviewers.



EPA Response: EPA provided 14 studies to OMB on November 4 and 5, 2013 that EPA believes respond to the reviewer’s request. EPA has sent the November responses to OMB along with this response document for ease of dissemination.  EPA will provide additional studies related to chronic illnesses by December 11, 2013.



COMMENTS ON THE RULE



PREAMBLE

Comment #23. Pg 11 states that you can’t estimate chronic illnesses. However, on page 10 the agency has the following text which is in contrast to other sections. Please revise.



It also provides an estimate of the number of chronic illnesses with a plausible association with pesticide exposure that would have to be prevented by the proposed changes in order for the total estimated benefits to meet the estimated cost of the proposal.



EPA Response: EPA does not believe there is a contradiction between the two cited portions of the preamble.  It is correct that EPA cannot estimate the total number of chronic illnesses that will be avoided as a result of the implementation of the proposed rule, and therefore cannot directly quantify the resulting benefits.  However, some chronic illnesses have an association with pesticide exposure.  EPA can estimate the value associated with a small, plausible reduction in some of the chronic illnesses that could be avoided by the proposed changes to reduce occupational pesticide exposure to workers and handlers.  EPA recognizes the fine distinction between estimating value of the chronic illnesses avoided by the proposal, and estimating the potential benefits associated with avoiding chronic illnesses that have an association with pesticide exposure.  However, the discussion of the potential benefits if even a few chronic incidents that may be associated with pesticide exposure were avoided is important to the overall characterization of the rule’s potential impacts. Further information about this methodology is available in the R.I.A., starting on page 206 (Chapter 6 Section 8).



Comment #24. The “possibly” cases on p. 185 seem to represent non-compliance, not lack of information.  Please discuss how “possibly” cases are likely to be affected by this NPRM.



EPA Response: In all three of these cases mentioned, the handler failed to demonstrate the appropriate response to a spill or splash.  Although it is possible that the failure was intentional non-compliance, EPA believes it is more reasonable to assume that each handler’s failure to protect himself or herself stemmed from a the lack of information about handling of a spill or splash as the handlers suffered negative consequences of those actions. 



Because handlers can be exposed to product through their activities, handler training covers topics that address these accidental exposures, including 1) routine and emergency decontamination procedures, 2) appropriate use of personal protective equipment (e.g., goggles, gloves, etc.), and 3) safety requirements for handling pesticides, including general procedures for spill cleanup.



Providing annual training, rather than the current requirement for training every 5 years, will increase the likelihood that handlers will follow the proper procedures for handling and the appropriate steps to take to decontaminate from the accidental exposures.



Comment #25. On page 11, one commenter noted that there are several studies with long-term effects of pesticides. The commenter also wanted to know the rationale for selecting non‐Hodgkin’s lymphoma, prostate cancer, Parkinson’s disease, lung cancer, bronchitis, and asthma for chronic effects?



EPA Response: The discussion of the rationale for selecting these specific chronic diseases for the break-even analysis is available in the R.I.A., Chapter 6, Section 6 (page 197).  Non‐Hodgkin’s lymphoma, prostate cancer, Parkinson’s disease, lung cancer, bronchitis, and asthma were chosen for the break-even analysis because they have a relatively strong association with chronic pesticide exposure.  In addition, for these diseases EPA has reasonable estimates of willingness to pay to avoid the illness.  These diseases are intended to be representative of the types of cancers and neurological and respiratory effects that are described in the literature.  These estimates cover a wide range of values that are probably representative of other effects. EPA requests information from the commenter on any specific studies with long-term effects of pesticides that EPA has not already included in the R.I.A.      



Comment #26. Line 228 - Please reconsider using “substantial” or “substantially” when referring to benefits, since they are not directly and specifically quantifiable.



EPA Response: EPA has estimated that more than half of the acute illnesses may be avoided through the implementation of this proposal. EPA estimates that this reduction could be $11 million annually, without the addition of the willingness to pay component. Therefore, EPA believes that the use of the terms “substantial” and “substantially,” as used in relationship to benefits discussed in the Executive Summary of the R.I.A. is appropriate.



Comment #27. EO 13563 – This rule is not listed on EPA’s retrospective review lookback report. Please remove the text referring to this being a retrospective review, since it does not meet the burden reduction criteria of the review. However, reviewers do believe that it could meet the criteria of EO 13563 by having a sunset clause of 10 years built into the rule. This would allow the agency to collect data and information on the effectiveness of the requirements of the proposed changes.



EPA Response: EPA has deleted the following selections from Section V.F. of the preamble and has retitled the section “Regulatory Review.”  



“On January 18, 2011, the President issued Executive Order 13563 (76 FR 3821-23), requiring agencies to, among other things, engage in a retrospective analysis of existing rules. The purpose of the review is to promote consideration of “rules that may be outmoded, ineffective, insufficient, or excessively burdensome, and to modify, streamline, expand, or repeal them in accordance with what has been learned.” The order directs agencies to engage with the public, especially all potentially affected stakeholders, in reviewing the impact of the rule and considering flexible options to promote compliance.”



“EPA believes this proposal is consistent with Executive Order 13563 because it is the product of a review of the WPS that includes extensive stakeholder participation.”



EPA will not include a sunset clause in the rule because EPA does not anticipate that the need for workers and handlers to be protected from pesticide exposure will change substantially.



LANGUAGE 

Comment #28. The language in the proposed rule seeks to expand protections for LEP agricultural workers.  It continues to require the agricultural employer to communicate training, warnings and restrictions in a manner that workers can understand.  The proposal also makes mandatory Spanish language and graphical content on simple, easy to understand restricted entry signage.



While Spanish may be the predominant language for agriculture workers, it is necessary to accommodate other languages in accordance with Executive Order (EO) 13166, Department of Justice's Guidance to Federal Financial Assistance Recipients Regarding Title VI Prohibition Against National Origin Discrimination Affecting Limited English Proficient Persons.  EO 13166 requires Federal agencies to conduct a four factor analysis which helps agencies to determine what the LEP population is in the areas where they operate their programs.  Therefore, we recommend EPA conduct a four factor analysis in regards to the proposed rule, to determine if agricultural owners need to post signs in a language other than English and Spanish, especially where workers speaking that language are not the largest group of non-English speakers.



EPA Response: EPA appreciates this comment.  Title VI of the Civil Rights Act of 1964 prohibits, in part, national origin discrimination by recipients of federal financial assistance.  The Department of Justice has consistently interpreted this prohibition to require that recipients of federal financial assistance provide meaningful access for limited English proficiency (LEP) individuals to their programs and activities.  Thus, state recipients receiving EPA financial assistance for pesticide programs and activities already have an obligation to conduct a four-factor analysis to identify whether there are any LEP populations who encounter and/or are served by their programs and activities.  Nothing in the proposed regulation eliminates recipients’ obligation to engage in the type of flexible, four-part analysis needed to comply with Title VI which is detailed in Executive Order 13166 and in EPA’s Guidance to Environmental Protection Agency Financial Assistance Recipients Regarding Title VI Prohibition Against National Origin Discrimination Affecting Limited English Proficient Persons, 609 Fed. Reg. 35,602 (June 25, 2000).   



However, because of the fact-specific nature of such an analysis, it is not possible nor an efficient use of resources for EPA to attempt to identify every different LEP population, which would include individuals employed by agricultural employers across the country, that may potentially encounter or be served by the program and activities of each recipient.  In addition, inasmuch as agricultural employers are not generally recipients of EPA financial assistance, EPA does not propose to require agricultural employers to conduct the four factor analysis.  



EPA recognizes that a large portion of the population protected by the WPS is LEP.  EPA recognizes that LEP individuals protected by the WPS will come into contact with the rule provisions frequently, through posted warning signs notifying them of pesticide applications.  The WPS is the main protection for workers and handlers from occupational pesticide exposure, making it critical for the individuals covered.  EPA has sought to accommodate diverse LEP populations’ meaningful access in a cost-effective manner by requiring the use of graphical content rather than significant amounts of text on posted warning signs, requiring that workers and handlers be trained on the warning sign graphic in a manner they can understand, and allowing the employer to post the warning sign in a non-English language other than Spanish where appropriate.  EPA has made these warning signs available in several languages identified as languages spoken by workers (see http://www.epa.gov/oppfead1/safety/workers/warning.htm).



ENVIRONMENTAL JUSTICE

Comment #29. Based on the exemptions cited for immediate family members, the health benefits intended by the proposed rule may inadvertently exclude minority and low income populations and thereby pose an Environmental Justice issue.  Therefore, we recommend that the health and safety issues posed by this exemption be discussed with EPA's Environmental Justice specialist or office.



EPA Response: EPA thanks the commenter for the attention to the environmental justice issue. Staff from EPA’ s Office of Environmental Justice were involved in the development of this proposed rule. EPA has revised the preamble to include the following statement in Section XVIII.A.1. of the preamble: “Although the WPS exempts owners and their immediate family members from many provisions of the rule, EPA provides the exemption based upon assurances that owners voluntarily provide to immediate family members essentially  the same protections required for workers and handlers covered by the WPS.”



TRAINING (GENERAL)

Comment #30. Commenters are concerned that EPA is not taking responsibility for developing the new training materials required in 170.101 (c)(3) while the rule text currently requires training to include all of the new elements within 2 years of the effective date of the rule.  Although the preamble states that EPA plans to support development of the new training materials, there is no commitment that they will provide resources or staff to do so.  If they have not developed the new materials within 2 years, the current rule text does not allow for a delay in the application of the rule and requires the training to include the new material even if EPA has not developed the material.  Commenters suggest revising the current rule text at 170.101 (c)(3) - “After [insert date 2 years after the effective date of the final rule specified in 170.7], the training must also include all of the following:” - with one of the two revisions below:



(3) Following the announcement of the availability of new training materials in the Federal Register, the training must also include all of the following:

(3) Within 30 days of the announcement of the availability of new training materials in the Federal Register, the training must also include all of the following:



EPA Response: EPA agrees that training materials that comply with the requirements for training content for workers and handlers must be available before the requirements becomes effective.  EPA has revised the proposed regulatory text at §170.101(c)(3) as follows:

“After [date 2 years after effective date of the final rule specified in §170.7] if EPA has announced availability of training materials that comply with the requirements of §170.101(c)(2)(i)-(xviii) and §170.101(c)(3)(i)-(ix) in the Federal Register by [date 18 months after effective date specified in §170.7], or 180 days after EPA announces availability of training materials that comply with the requirements of §170.101(c)(2)(i)-(xviii) and §170.101(c)(3)(i)-(ix) in the Federal Register if announced after [date 18 months after effective date specified in §170.7], the training must also include all of the following:”



EPA has made corresponding changes to the proposed handler training requirements at §170.201(c)(3).



EPA has also noted the need to link implementation of new training requirements with availability of materials that comply with new requirements by adding text to the preamble in Section XX as follows:

“EPA recognizes that training materials that comply with the proposed expanded content must be available before the effective date of the new training requirements.  Therefore, EPA has linked the effective date of the implementation of the proposed additional pesticide safety training requirements for workers and handlers to an announcement of availability of materials that satisfy the new requirements in the Federal Register.  If EPA announces the availability of the materials sooner than 18 months after the effective date of the final rule, then the new training requirements would go into effect 2 years after the effective date of the final rule.  If EPA announces the availability of materials that comply with the proposed requirements more than 18 months after the effective date of the final rule, then the proposed training requirements would not take effect until 180 days after the announcement of availability publishes in the Federal Register.”



Comment #31. The OASCR notes that while the graphical image on the restricted area signage is well understood and enhanced by most, there are some Arab cultures where the open hand means the opposite of “stop.”  Addressing the importance of sign comprehension in training would also help workers who cannot read Spanish or English.



EPA Response: EPA agrees that it is important for employees of all backgrounds to recognize and understand the warning signs. The proposed rule retains the same image on the warning sign as the current rule, including a man with an open hand. The pesticide safety training in the existing and proposed rules covers the design of the warning sign and instructs workers to follow the signs to stay out of treated areas. In addition, the current and proposed pesticide safety posters remind workers about the meaning of the image of the warning sign by including a depiction of the warning sign in a graphic to remind workers to stay out of the marked area.    



Comment #32. Recommend that EPA provide training materials and warning signs in appropriate and tested language (e.g., Spanish).  These materials should be tested to ensure that the targeted audience comprehend the information contained and can take further protective actions.  EPA should build into the reg text a deadline upon which these approaches will be re-evaluated (e.g., a sunset clause unless EPA can demonstrate that these provisions are working).



EPA Response: Training materials and warning signs are currently available in Spanish and EPA intends to produce new training materials that meet the requirements of its final rule in Spanish as well.  EPA plans to engage experts in the development of new training materials to ensure the target audience can comprehend the information and use it to protect themselves and their families.  See the response to Comment #27 regarding the addition of a sunset clause to the proposed rule.



Comment #33. EPA should study or provide information on the nature of the migrant worker employment including turn-over rate.  Without this information, it is difficult to evaluate the effectiveness of some of the training provisions.



EPA Response: EPA relies on the Department of Labor’s National Agricultural Worker Survey for information on the nature of migrant worker employment, including some information on turn-over rate.  The most recent report available (2005) notes that “[i]n 2001-2002, crop workers, including foreign-born newcomers, had been employed with their current farm employer an average of nearly four and a half years. Thirty-five percent had been working for their current employer for one year or less, and 13 percent had been employed at their current farm job for ten or more years.”  The report is available at http://www.doleta.gov/agworker/report9/toc.cfm.



Comment #34. EPA should study or provide information on how the training requirement prior to entering treated areas may or may not reduce flexibility for farmers.



EPA Response: Both the current and proposed rules require the employer to provide some training prior to entering treated areas if full pesticide safety training has not yet been provided.  EPA consulted with a Small Business Advocacy Review Panel on the proposed changes to the current provision and received feedback on the need to retain the provision that allows brief training before entering treated areas in order to maintain flexibility for agriculture.  EPA is also requesting comment on the impact on agriculture on the proposals to shorten the timeframe for providing full pesticide safety training from 5 days to 2 days and on the expanded content of the initial safety training on essential safety information.   



Comment #35. What purposes do the training verification cards serve?



EPA Response: The current voluntary system for training verification cards was intended to allow workers and handlers to provide proof to subsequent employers that they had been trained under the WPS and when that training expires.  EPA is proposing to make recordkeeping of training mandatory and to provide workers and handlers with a copy of the record that they can use as verification of training with subsequent employers.  This would also allow subsequent employers to maintain a copy of the training records for their own files.  EPA believes this system will be more reliable than the current voluntary verification card system. Please refer to Section VII.B.3. of the preamble for additional discussion of the voluntary verification card program.  



Comment #36. Are online or web-based course available as a training method?



EPA Response: Some states currently offer online or web-based training.  However, the proposed rule would require the trainer to be present throughout the training and available to respond to questions. As long as the online or web-based course had a component that ensured a trainer was present and available to respond to questions, e.g., an interactive webinar with a chat function or a computer-based program with a trainer present in the room and available to respond to questions, these delivery mechanisms could be used under the proposed rule.



Comment #37. What is the essential safety information that would protect someone for 2 days, then need full pesticide training on the 3rd day?



EPA Response: The essential training information that must be provided under the exception to full safety training prior to entry into a treated area is listed in the proposed regulatory text at 40 CFR 170.309 (p. 339). The content of the full pesticide safety training is listed in the proposed regulatory text at §170.101.



Comment #38. On a farm where all workers/handlers are family members (including children), how does the owner acquire sufficient information to protect their family members, given that the owners themselves are not required to be trained?



EPA Response: There are several opportunities for employers/owners to learn about the WPS and how to protect themselves and their families from pesticide exposure.  First, the pesticide product labeling provides safety information, including requirements for personal protective equipment and restricted-entry intervals, first aid and precautionary statements, and the product toxicity category; labels also reference the WPS. Second, many farm family owners are also certified applicators.  Certification requires a demonstration of understanding of pesticide safety and awareness of legal responsibilities, such as following all labeling directions.  Certified applicators may be reminded of pesticide safety principles during recertification courses.  Third, a farm family owner seeking information about protections for their family member employees can refer to and adopt the WPS protections as needed.



Comment #39. Who will prepare the training materials – for all aspects of the revised training?  In the response to Department of Agriculture comments, EPA states: “As for the new training material, EPA cannot develop the new training materials until the rule becomes final.”  Also, “EPA plans to request funds to support development of training materials in multiple languages prior to implementation deadlines.  EPA will make these training materials available to the regulated community at low-cost or no-cost. EPA cannot commit at this time to making training materials available in specific languages and formats. “  What funding is currently in the EPA budget for training materials and what would be the magnitude of the increase?  What would be the timeline for preparing these materials?



EPA Response: EPA plans to develop revised training materials when the rule becomes final. EPA cannot speculate on the funds for training materials that will be available when the final rule is published.  See the response to Comment #30 about linking the training effective date with the availability of appropriate training materials that comply with the new training requirements.  



TRAINING (Worker Training Grace Period (TRAIN-02))

Comment #40(a). Commenter recommends not amending the current length of the grace period.  Small farms have indicated the seasonal nature of farming requires a massive influx of temporary new employees and workers, often on a just-in-time basis.  A two day grace period is not enough time to allow for compliance with the current and proposed WPS regulations.  If the grace period was reduced or eliminated, farmers having to hire employees earlier would experience an increase in input costs.



EPA Response: EPA recognizes the potential burden on employers from a shortened grace period, and believes the proposal strikes a balance between providing the necessary flexibility for agriculture while improving protections for workers.  EPA believes that the shortened grace period, the requirement that employers provide certain basic safety information to workers before they enter a treated area, and requiring recordkeeping would balance the need for workers to be informed about risks to which they may be exposed and the need for agricultural employers to have some flexibility regarding pesticide safety training. EPA believes that the two day grace period is adequate time to comply with the worker training requirement. The estimated average per-farm cost for this proposal is $5.80 annually (R.I.A., line 2879).  In addition, EPA is requesting comment on this issue.  Please see the responses to Comments #34 and #56.



Comment #40(b). Commenter emphasizes that continued flexibility is needed, particularly for small farms with fewer than ten employees, to allow for other important tasks to be completed.



EPA Response: Please refer to the response to Comment #40(a). EPA recognizes agriculture’s need for flexibility.  The proposal strives to balance the need to protect workers and their families and to maintain flexibility for agriculture.



Comment #40(c). EPA indicates that the reason for implementing the grace period was the initial lack of trainer availability.   Does EPA know whether there are currently a sufficient number of trainers to satisfy the new two day grace period? Also, even provided that EPA is strengthening the requirement for trainers by eliminating handlers and certified applicators as possible trainers?



EPA Response: The number of experienced trainers has grown to meet demand since the promulgation of the current WPS in 1992. EPA recognizes that limiting trainers of workers to those who train certified applicators and persons who have completed a train-the-trainer program would require some current trainers to take additional training. The proposed rule includes a two year delayed implementation for this requirement during which certified applicators of restricted use products may continue to provide worker safety training. This time period will allow persons to become qualified trainers. Please refer to Section VII.D.4. (line 1840) of the preamble for additional discussion.



TRAINING (Worker Training Frequency (TRAIN-03))

Comment #41(a). The proposed increase in the frequency of training from every five years to annually, is extreme and will impose a heavy burden on small farms.  EPA references the 2008 SBAR Panel Report to show that many small farms are already training annually.  However, many of these small farms indicated that they are only training annually because it is often impossible to verify which workers had been previously trained.  With the proposed requirement to retain records of training and provide training verification to employees, verification of worker training will be much easier.  Should EPA retain the five year requirement, EPA has the opportunity to actually decrease the training burden on all small farms that are needlessly re-training workers annually.



EPA Response: EPA believes the proposal balances the burden on agriculture with the need to ensure that workers, handlers and their families are protected. EPA agrees that recordkeeping of worker and handler training could make verification of training easier for employers; however, the main reason for increasing the training frequency is to ensure that workers and handlers have adequate information to protect themselves and their families from the risks of pesticide exposures.  



Comment #41(b). EPA should reconsider proposing the SBAR panel’s reduced training requirements for small entities (TRAIN-05) because there is a lack of evidence supporting the annual training requirement.



EPA Response: EPA believes that the proposal appropriately balances the need for protection with the burden on agriculture.  See Section VII.A. of the preamble for a discussion of the annual training requirement. The SBAR panel’s suggestion is included in the preamble as an alternative, and EPA is requesting comment on it.  Also, please refer to the discussion in the R.I.A. p. 116-117 for additional information on the costs associated with this option.  



Comment #41(c). However, the commenter does not agree that “no worker turnover” is a necessary requirement to obtain the TRAIN-05 exemption.  What is EPA’s reasoning for requiring a small farm to re-train its entire workforce just because there is a new worker?



EPA Response: EPA is not proposing to require a small farm to re-train its entire workforce just because there is a new worker, which was an element of the SBAR panel’s suggestion. EPA has decided to invite comment on the SBAR panel’s recommendation as a whole. Under the SBAR panel’s recommendation, if the employer did not meet all of the exemption’s criteria, the employer would be required to train all workers annually.  The SBAR panel assumed that, since most small farms have fewer than 5 employees, it would be easier to retrain their existing employees while training a newcomer.



Comment #41(d). Further, EPA notes that implementation of such an exception would, “increase recordkeeping burdens on small establishments that would offset, to some degree, the savings for some establishments.”  Commenter believes most of these recordkeeping requirements are already captured in EPA’s recordkeeping requirements proposed elsewhere in the preamble.



EPA Response: EPA initially compared the costs and benefits of options for individual requirements independently of other possible changes, i.e., everything else as in the baseline.  The commenter is correct in that the recordkeeping requirements for documenting that annual training is not needed is probably similar to the cost of keeping records associated with training that is provided, which is estimated separately in Chapter 3 of the EA.  It is important to realize, however, that an exception for farms with fewer than ten workers would entail keeping separate records to document that the farm meets the criteria for the exception.



Comment #41(e). EPA does not have an adequate justification for an annual training requirement for all employees of every entity. EPA could therefore relax this standard and still meet its regulatory goals.

EPA uses Calabro et al. to argue that trained medical students behaved similarly to students with no training, however:

Training for medical students especially related to surgical procedures is likely substantially different than training related to pesticides;

Medical students are likely receiving completely new information which they are forced to retain whereas many agricultural workers may work with the same equipment, materials, and procedures for years;

There is no evidence that an annual training requirement will maximize information retention whereas the evidence presented by the EPA implies that breaks between training of over a year may not have an affect.



EPA Response: EPA believes that the justification provided in the preamble is sufficient to support the proposal for annual worker safety training.  



Regarding the comments on the Calabro et. al. article, EPA notes that the training provided in the study primarily covered hygienic practices and basic safety procedures for medical students, not surgical procedures.  The goal of this aspect of the medical students’ training is similar to the WPS pesticide safety training in that both seek to reduce occupational exposure to hazardous substances using proper hygiene as one method.  The study notes that the type of information presented in the training was not new; the students also received it during classroom lectures.  



EPA believes that in addition to the information presented in the Calabro et. al. article, OSHA’s requirements for training on protection from exposure to occupational hazards (e.g., chemicals) supports the proposed timeframe, as OSHA’s requirements are designed to protect employees from occupational exposure to chemicals in the workplace and are generally required annually.  However, EPA is also seeking public comment on the appropriate frequency for worker and handler training.



Please note that the WPS does not require training for all employees of every entity.  Pesticide safety training for workers is not required if the worker will not enter an area on the establishment which has been treated with a  pesticide within the last 30 days or one in which a restricted-entry interval has been in effect in the last 30 days. Additionally, the proposal defines a worker as a person who receives pay or wages and performs tasks related to the production of an agricultural crop on the establishment.  Persons on the establishment not meeting this definition for purposes of the WPS are not considered workers and would not need training.  



Comment #41(f). According to the EA, this proposed rulemaking could be significantly costly for smaller small entities:

EPA finds that estimated costs would equal almost 2% of smaller small entities’ revenues independent of other costs and economic circumstances that might be associated with this rulemaking or this industry.



EPA Response: EPA has found that there will not be a significant impact on small entities, including the smallest entities.  EPA estimates that the cost of all the revisions, not just training, will be between $65 and $80 per year for the smallest entities, and this is likely to be an overestimate for at least two reasons.  First, EPA’s impact assessment assumes that these small farms employ workers throughout the growing season and that hazard communication and notification requirements are triggered every time a pesticide application is made.  If workers are employed only at harvest, when labor demand peaks, requirements would apply only to the late season pesticide applications.  Second, EPA’s impact assessment assumes that all workers must receive training.  However, according to data from the Census of Agriculture, less than 55 percent of the smallest farms used pesticides in 2007.  If farms have not used pesticides when workers are hired at harvest, the employer does not have to provide safety training.  The estimated cost under these conservative assumptions is less than 2% of annual sales, which average less than $5,000 per year for these entities.  However, sales from agricultural products generally comprise only a portion of household income.  Other economic circumstances are an important consideration; for example, USDA reports that off-farm income averaged over $55,000 per year for small vegetable farms (Ali, M., and G. Lucier.  2011.  Financial Characteristics of Vegetable and Melon Farms.  Outlook report VGS-342-01, Economic Research Service, US Department of Agriculture).Thus, the impact on the whole enterprise will be a small fraction of total revenue.



Comment #41(g). EPA states that OSHA requires employers to provide annual training to protect employees from chemical hazards in the workplace including lead, asbestos and cadmium. Does OSHA require annual training, or the same training, for all chemicals in the work place? Lead, asbestos and cadmium can be highly toxic chemicals, more so than many pesticides.



EPA Response: OSHA does not require annual training for all chemicals in the workplace.  However, OSHA does require annual occupational safety training for many categories of industries and hazards, ranging from persons who must wear hearing protection to workers in grain handling facilities, to persons who may be exposed through their work to cotton dust, asbestos, vinyl chloride, and specific carcinogens.  In agriculture, employees who operate a tractor must be trained annually on safe operation of the tractor.  Please see OSHA’s summary of its training requirements at https://www.osha.gov/Publications/osha2254.pdf for additional details.  



EPA has been advised by pesticide safety educators that they do not endorse the communication of pesticide-specific hazard information to protect workers; instead, they recommend providing a simple safety message, such as always observing the hygienic principles of the safety training, to ensure that workers and handlers protect themselves (see preamble Section IX.3.).   



TRAINING (Criteria for Trainers of Workers (TRAIN-08))

Comment #42(a). How will requiring trainers of workers to complete an EPA-approved train-the-trainer program or be trainers of certified applicators, increase the cost of becoming a trainer?  How will it affect the supply of trainers?



EPA Response: Currently, it appears that the majority of worker safety training sessions are conducted by a certified applicator, who is likely to be the agricultural employer or an employee.  Under the proposal, those persons would no longer be qualified automatically to conduct the worker safety training.  To estimate the impact of this revision, EPA assumed that agricultural employers would hire qualified trainers, paying them a higher wage than the employer’s opportunity cost of time.  In that scenario, there is no additional cost to become a trainer; they are assumed to be professionals for hire much like other agricultural consultants.  As the commenter points out, an alternative scenario would be that the agricultural employer obtains the necessary qualifications, at some cost, and continues to provide the worker safety training on his or her farm.  Train-the-trainer programs typically take one to two days and may involve some enrollment cost.  The training is valid indefinitely, so this scenario may be less expensive, in the long run, than hiring professional trainers.  The proposed requirement would increase the demand for appropriately qualified trainers, but does not go into effect for two years, which would allow time for interested people to obtain the appropriate qualifications.  See the response to Comment #40(c) for further discussion of trainer availability.



HAZARD COMMUNICATION/NOTIFICATION

Comment #43. Are employees informed of the pesticide application-specific information?  They would need to know about the application in order to be able to request the information.



EPA Response: Workers must be provided notice of the application, either by oral notification or by the posting of signs prior to the application.  Under the proposal, as a part of the general pesticide safety training, workers would be notified about the availability of and how to access application-specific information.  The establishment-specific portion of the training would notify workers where on the establishment to find the application-specific information. See the proposed requirements at §170.11(b) in the preamble.



Comment #44. Reviewer would like to know if the proposed provisions for the Hazard Communication/Right‐to‐Know program are now included in the WPS proposed rule?



EPA Response: The proposal includes requirements for hazard communication – expanded application-specific information, a copy of the pesticide labeling, and the product’s Safety Data Sheet.  This information is located in the proposal at §170.11(b).  



Comment #45. Please review some of the GHS or HCS symbols to ensure consistency.



EPA Response: The only graphic required by the WPS is a man with an open hand on the field warning sign. EPA does not believe this graphic is inconsistent with the GHS and HCS.  



Comment #46. How did EPA base the decision to have 4 hours in a treated area for agricultural emergency situations?



EPA Response: EPA based its decision to propose the limit for worker entry during an agricultural emergency where the pesticide product used was labeled for double notification by considering the existing exceptions. For exceptions allowing workers to enter a treated area before the restricted-entry interval expires (for example, irrigation and limited contact), the maximum time a worker may remain in the treated area is eight hours.  Entry under these exceptions is not permitted if the product used requires double notification, that is, the employer must post the treated area and provide oral notification to workers about the application.  Pesticide product labels require double notification when the product poses a higher risk to worker health. Additionally, these exceptions do not allow the worker to engage in hand labor. 



The amount of residue that can be transfered to workers as they perform their tasks is influenced by the degree of contact with treated foliage (e.g., scouting for insect eggs on leaves of sweet corn compared to harvesting sweet corn) and crop architecture (row crop or orchard crop). Those activities involving hand labor such as harvesting, training, and thinning crops, can result in substantial contact with treated foliage. These tasks can result in exposure that is two or more times higher than for those activities that do not result in substantial contact (non-hand labor tasks), resulting in significantly increased potential risk, especially when a pesticide product with double notification requirements has been applied. 



The agricultural emergency exception permits entry when double notification products have been used and allows hand labor tasks, both which present increased potential for exposure.  Therefore, EPA believes that limiting entry to four hours under these circumstances balances the need to protect workers with the flexibility for agriculture to address an emergency situation.  



Comment #47. Concerning EPA’s free poster, how will the update of the poster and the provision of that poster to all requestors be handled within the existing budget?



EPA Response: When the final rule is published, EPA will seek funding to update and distribute the poster. 



HAZARD COMMUNICATION/NOTIFICATION (Application Specific Information and Availability (HAZCOM-01))

Comment #48. Are the proposed requirements in addition to the current requirements?



EPA Response: Yes.  The current rule requires only some application-specific information.  The proposal would retain the existing requirement, would add to the currently required application-specific information, and would add a new requirement for the employer to retain copies of the pesticide labeling and Safety Data Sheet.



HAZARD COMMUNICATION/NOTIFICATION (Pesticide Specific Information and Availability (HAZCOM-02))

Comment #49(a). For a pesticide that has several different name and generic brands, can a farm retain a single label as representative information for all brands?



EPA Response: The proposed revisions would require the agricultural employer to retain the “pesticide product labeling and the safety data sheet for the pesticide product(s) applied.” See proposed 40 CFR 170.11(b)(1).  This means the agricultural employer would keep a copy of the labeling from each specific pesticide product applied and may not retain a single set of labeling as representative information for different products.  However, the agricultural employer can keep a single copy of the labeling if multiple containers of the product bearing the same labeling were used in applications on the establishment.



The rationale for this requirement is that even if substantially similar pesticides products were identical in composition and bore identical label directions and precautions (which is not usually the case), retention of the separate labeling could be important in the event of injury or illness related to contamination or adulteration of the pesticide.  Moreover, the burden of retaining copies of each pesticide’s labeling appears small compared to the burden of line-by-line comparisons of the labeling that would be necessary before concluding that the labeling of similar products is in fact identical.



Comment #49(b). Small farms have reported difficulty getting SDS from manufacturers as manufacturers do not have the manpower to get them out and small farms do not have the clout (in purchase volume) to get the manufacturer’s attention. Obtaining SDS may be onerous for small farms and take many hours.



EPA Response: EPA believes employers can find the Safety Data Sheets (SDS) from a variety of sources apart from the manufacturer, including online and from pesticide retailers and distributors.  Currently, at least four states (California, Texas, Iowa, and Florida) require employers to maintain a copy of the SDS.  EPA is requesting comment on this issue: “Do agricultural employers already collect SDSs? If so, how do they obtain them and what burden is associated with retrieving the SDS for one or more products?”



MINIMUM AGE

Comment #50. How much protection will minimum age options provide to the agricultural employees?  Excluding family farms, how many are affected?



EPA Response: It is difficult to estimate the precise protections that minimum age provisions will provide to employees.  However, the WPS preamble does discuss a NIOSH report used to support a proposal to expand the scope of DOL’s Hazardous Orders for agricultural employment to 16 for handling and applying of all pesticides, rather than only for pesticides in toxicity categories I and II.  (http://www.cdc.gov/niosh/docs/nioshrecsdolhaz/pdfs/dol-recomm.pdf at 93) The report cites a study (http://www.ncbi.nlm.nih.gov/pmc/articles/PMC1447798/pdf/0930605.pdf) that examined pesticide poisoning among working children. The study found that a total of 531 children under the age of 18 years were identified to have acute occupational pesticide-related illness. It was estimated that 62% of the cases were children employed in agricultural production and services. Of the 81% of cases where the EPA acute toxicity category was available, 67% of the illnesses were associated with toxicity category III pesticides, which are not currently prohibited under the hazardous order.  Although the study is just a snapshot of pesticide incidents among working youth, it provides some information about the potential impact of establishing a minimum age under the WPS for agricultural handlers and early entry workers.



It is difficult to determine how many farms might be affected by this provision, but based on data from the National Agricultural Workers Survey, EPA estimates that there are about 19,000 adolescent workers (not family members) under the age of 16.  Relatively few would be involved in agricultural emergencies involving early entry into a treated field in any given year; more than 1,000 are probably engaged in handling pesticides every year.  The alternative, a minimum age of 18, would cover about 86,900 adolescent workers (not family members), of whom about 1,800 probably handle pesticides.



Comment #51. As a general matter, EPA should be aware that the child labor provisions of the FLSA treat agricultural and non-agricultural employment differently, and that the definition of agricultural employment is specific to that Act.  The scope of the FLSA’s parental exemption also differs depending on the nature of the employment.  It is possible, therefore, that EPA’s WPS could apply to children applying pesticides in what is considered non-agricultural employment under the FLSA, and that different restrictions will apply. 



For example:  the FLSA sets the minimum age for employment in hazardous work in nonagricultural employment at 18, and in agricultural employment at 16.  The hazardous tasks prohibited under agricultural and nonagricultural employment are also different.  Therefore, although children under the age of 16 are specifically prohibited from performing work related to handling and applying certain pesticides when they are working in agriculture (unless they meet the parental exemption discussed below), this prohibition is contained in its agricultural regulations at 29 C.F.R. 570.71(a)(9).  Children under the age of 16 are also prohibited from working with pesticides in nonagricultural employment, but this prohibition is contained in the DOL’s regulations addressing the employment of 14- and 15-year-olds in nonagricultural employment at 29 C.F.R. 570.32, which prohibits those youth from performing any work that is not explicitly permitted by the regulations.  The nonagricultural regulations do not permit work with pesticides at all; such work is therefore prohibited for these youth, unless they are employed by their parent or person standing in place of their parent.  



In sum, although the FLSA and its implementing regulations generally prohibit youth under the age of 16 from handling or applying many pesticides in agricultural and nonagricultural employment, the prohibitions are not exactly the same in agricultural and nonagricultural employment, and fall under different parts of the regulations.  Youth under the age of 16 engaged in nonagricultural employment are prohibited from any work involving pesticides, and youth under the age of 16 engaged in agricultural employment are prohibited from handling or applying the agricultural chemicals identified in its regulation at 29 C.F.R. 570.71(a)(9).



EPA Response: EPA appreciates the information about the child labor provisions of the FLSA.  Under 29 U.S.C. 203(f), “‘agriculture’ includes farming in all its branches and among other things includes the cultivation and tillage of the soil, dairying, the production, cultivation, growing, and harvesting of any agricultural or horticultural commodities (including commodities defined as agricultural commodities in section 1141j(g) of title 12), the raising of livestock, bees, fur-bearing animals, or poultry, and any practices (including any forestry or lumbering operations) performed by a farmer or on a farm as an incident to or in conjunction with such farming operations, including preparation for market, delivery to storage or to market or to carriers for transportation to market.”  The WPS applies to agricultural establishments engaged in the commercial production of agricultural plants.  The proposed rule defines “commercial production” as “growing, maintaining or otherwise producing agricultural plants for sale or trade, for research or experimental purposes, or for use in their entirety in another location.”  EPA believes that a substantial majority of persons covered by the WPS would be engaged in agricultural employment, based the definitions above.  However, EPA also recognizes that some persons covered by the WPS might be engaged in non-agricultural employment under the FLSA and would have different restrictions.    EPA believes there is substantial overlap between the agricultural employment under the FLSA and commercial production under the WPS; however, EPA recognizes that different restrictions will apply under each.



In response to the comment distinguishing FLSA restrictions on handling or applying pesticides based on whether the employment is agricultural or non-agricultural, EPA has clarified the references to the FLSA in the preamble to indicate that the restriction mentioned, i.e., a person must be at least 16 years old to handle or apply pesticides in toxicity categories I and II, applies in agricultural employment only.  EPA has also added a discussion of the age restrictions for any work involving pesticides in non-agricultural employment.  The revised text is as follows:

“The Fair Labor Standards Act (FLSA) establishes a minimum age of 16 for youth engaged in occupations deemed hazardous by the Secretary of Labor persons handling toxicity category I and II pesticides (29 U.S.C. 213(c)(2)). This includes persons handling toxicity category I and II pesticides in agriculture 29 C.F.R. 570.71(a)(9). The FLSA prohibits youth under the age of 16 engaged in nonagricultural employment from any work involving pesticides.”



Comment #52. The EPA WPS NPRM proposes to exempt from its minimum age requirement any youth under the age of 16 who are “immediate family members working on an establishment owned by another immediate family member.”  This “family exemption” appears to be more expansive than the “ownership” prong of the FLSA’s statutory parental exemption in agricultural employment, which permits a youth under the age of 16 to perform any work if he or she is employed “by his parent or by a person standing in the place of his parent on a farm owned or operated by such parent or person.”  29 U.S.C. 213(c)(2); cf. 29 U.S.C. 203(l) (setting forth the parental exemption in nonagricultural employment).  DOL’s interpretation of the statutory term “person standing in place of a parent” would not automatically include any or all “immediate family members” – the term has been defined to include only an individual “who takes a child into his home and treats it as a member of his own family, educating and supporting the child as if it were his own.”  29 C.F.R. 570.126.  



For this reason, the NPRM should not represent that the WPS family exemption and FLSA parental exemption are the same.  The WPS preamble currently states, for example (see, e.g., NPRM at 17) that “[p]ersons under the age of 16 working on the establishment of an immediate family member would be exempt from both [WPS and FLSA] minimum age requirements.”  See also NPRM at 151 (describing the FLSA’s parental exemption as applying to “a farm owned by an immediate family member”).  That statement is not true as it relates to the FLSA.



EPA Response: EPA appreciates the information about the FLSA parental exemption and agrees that there are differences in the scope of coverage of FLSA and FIFRA. Based on this comment, EPA has revised the text of the WPS preamble as follows:

 

NPRM p. 17: The Fair Labor Standards Act (FLSA) establishes a minimum age of 16 for persons engaged in occupations deemed hazardous by the Secretary of Labor (29 U.S.C. 213(c)(2)). This includes persons handling toxicity category I and II pesticides in agriculture (29 C.F.R. 570.71(a)(9)).  … Persons under the age of 16 working on the establishment owned by an immediate family member would be exempt from the proposed minimum age requirements.



NPRM p. 151: FLSA establishes a minimum age of 16 years for any person employed in agriculture to handle a pesticide designated as toxicity category I or II.  The FLSA’s statutory parental exemption in agricultural employment permits a youth under the age of 16 to perform any work if he or she is employed “by his parent or by a person standing in the place of his parent on a farm owned or operated by such parent or person”  (29 U.S.C. 213(c)(2)).



Comment #53. It appears that EPA is proposing to amend the “immediate family” exemption in the WPS to apply to any agricultural establishments that is wholly owned by an individual, or where all of the owners of the establishment are members of the same immediate family (p. 325, proposed 170.301(a)).  To the extent that this is a narrower construction of the immediate family exemption than the exemption contained in the current WPS, please note that DOL has interpreted the “ownership” prong of the parental exemption in agricultural employment only to “part ownership as a partner in a partnership or as an officer of a corporation which owns the farm if the ownership interest in the partnership or corporation is substantial.”  Wage and Hour Field Operations Handbook (FOH), section 33f03(d); cf. FOH section 33e00(a)(2) (explaining that the parental exemption in nonagricultural employment applies only when the parent is the sole employer of the minor).  



As a related matter, to the extent that EPA is requesting comment on the scope of its family farm exemption, which may hinge on whether a family member is “employed” by the farm owner (see, e.g., page 226), please note that the EPA/WPS standard of “employ,” which hinges on whether the individual is paid (p. 281), differs from the FLSA’s very broad definition of “employ.”



EPA Response: EPA appreciates the information on DOL’s interpretation of “ownership.”  The proposed rule does not narrow the construction of the immediate family exemption.  EPA is proposing to change the definition of immediate family to add father-in-law, mother-in-law, sons-in-law, daughters-in-law; grandparents, grandchildren, brothers-in-law, and sisters-in-law, thereby expanding the scope of familial relationships covered by the exemption.  EPA is not proposing changes to the definition of ownership (“Owner means any person who has a present possessory interest (fee, leasehold, rental, or other) in an agricultural establishment covered by this part.”).  EPA’s interpretive guidance for the current rule clarifies that the exemption applies regardless of whether the owner(s) have incorporated.  It also notes that the exemption applies if each owner is related to every other owner as an immediate family member or as an in-law (http://www.epa.gov/oppfead1/safety/workers/wpsinterpolicy.htm, 7.17).  The proposed regulatory text at 40 CFR 170.301(a) incorporates this guidance into the rule.



EPA agrees that the current and proposed scope of the WPS immediate family exemption is narrower than DOL’s interpretation of the “ownership” prong of the parental exemption in agricultural employment.  



EPA also appreciates the information distinguishing the definition of “employ” under the FLSA and the proposed definition under the WPS. 



Comment #54. Pages 54 and 273 states that the FLSA permits children as young as 10 to work in agricultural employment, which is based on a waiver provision (29 U.S.C. 213(c)(4)(A)) that has not been utilized for many years.  We request that these sentences be struck and/or amended to state only that children can be employed to work in agriculture at younger ages than they can be employed in nonagricultural employment.



EPA Response: EPA has changed the preamble in response to this comment.  See responses to Comments #97 and #98 for the specific edits to the text.



RESTRICTED ENTRY 

Comment #55. How much protection will the enlargement of the entry restricted areas provide?  Does EPA have information about pesticide dispersion?



EPA Response: EPA cannot quantify the specific amount of protection that applying entry-restricted areas to all outdoor production will provide.  EPA is proposing to apply the standard for entry-restricted areas currently in effect only for nurseries to all outdoor production, including farms and forests.  The standards for defining the size of the entry-restricted area will not change.  Drift of pesticides is the leading source of pesticide-related illness of workers (63% of cases) reported to NIOSH’s Sentinel Event Notification System for Occupational Risk-Pesticides (SENSOR-Pesticides) program. EPA believes that implementing entry-restricted areas on farms and forests would better protect workers on these establishments from drift into adjacent areas during pesticide application. Please refer to Section XI.A.4. of the NPRM for additional discussion and citation. 



Comment #56. The 2-day grace period – we do not understand the reasoning provided by EPA for proposing this grace period.  We believe that sending a worker into the hazardous environment without thorough training may result in serious injuries.  We ask the Agency to reconsider the grace period.



EPA Response: Because of concerns about the risks to inadequately trained workers who enter pesticide treated areas, EPA considered eliminating the grace period as an alternative to the proposal and is requesting comment on the appropriate length for the grace period. Because of the need in agriculture for flexibility in deploying workers to meet urgent needs, EPA decided to propose retaining the grace period in a more limited form.  EPA, however, will not change the proposal based on this comment.  EPA is proposing to shorten the existing grace period and to increase the amount of information provided to workers prior entry into a treated area and to full pesticide safety training.  See the response to Comment # 40(a) for further discussion of this issue.



Comment #57. Why would an REI of less than 48 not require posting?  Should be immediately after the application.



EPA Response: EPA believes it is reasonable to expect that workers will generally to retain the information provided in an oral notification from the employer for up to 2 days, but after 2 days the risk of forgetting is higher.  Requiring posting for all pesticide applications regardless of the restricted entry interval length would put substantial burden on the employer.  In arriving at the proposal to post areas treated with products where the restricted-entry interval is greater than 48 hours, EPA balanced the need to protect workers and the burden associated with posting on employers. 



The current and proposed requirements for posting require the employer to post the treated area prior to, but no earlier than 24 hours before, the scheduled pesticide application. EPA is retaining this timing for posting, rather than the suggestion to post treated areas immediately after application because it ensures that workers are aware of the application while it is occurring, rather than after the application has occurred, and can stay out of the treated area.



Comment #58. Can workers enter an area while operating farm machinery with an enclosed cab? Does the entry restricted areas cover unintentional contact with housing and farm machinery such as tractors and ATVs, which are sometimes used during the application of the pesticide?



EPA Response: EPA believes that the commenter is referring to worker entry into an entry-restricted area, or to an area that is under a restricted-entry interval.  



Under the existing regulation, the only people who may be in the entry-restricted area during a pesticide application are properly trained and equipped handlers (see proposed 40 CFR 170.105); workers who do not qualify as handlers are excluded from the entry-restricted area until the application is complete, even if using farm machinery with an enclosed cab.  During the restricted entry interval, a worker may enter a treated area in an enclosed cab after the pesticide application, as long as the worker does not get out of the enclosed cab in the treated area while the restricted-entry interval is in effect.  This type of activity is considered a “no contact” activity under the proposed and current rules.  



The entry-restricted area is only in effect while the pesticide application occurs and covers everything in the area (limited to the agricultural establishment owner’s property), which would include structures and housing adjacent to the treated area that fall within the entry-restricted area.  The restriction does not apply to contact with equipment that was within the area during application, but which was moved subsequently outside the area.  A person who cleans, repairs, or adjusts pesticide application (equipment used to mix, load, transfer, or apply pesticides) must be either trained as a handler if employed by the establishment or provided specific information about the potential contamination of the equipment and how to limit exposure (see proposed §170.113(l)).  The restrictions on cleaning, repairing, or adjusting pesticide application equipment do not apply to unintentional contact with housing or farm machinery.  



Comment #59. Who provides the information on the maximum time the workers are permitted to stay in the treated area?



EPA Response: EPA believes the commenter is requesting information on the length of time for worker entry into a treated area while a restricted-entry interval and how workers are informed about how long they may stay in such an area.  The proposed regulation at §170.303 indicates the amount of time an early entry worker may remain in a treated area while the restricted-entry interval is in effect.  This period differs based on the purpose of the early entry.  The proposed rule at §170.305 requires the employer to notify the worker of the amount of time he or she may remain in the treated area.



Comment #60. Why is there a 48 hour cut off for posting warning signs for REI where pesticides have been applied?



EPA Response: See the response to Comment #57.


Comment #61. On page 160 what is the rationale for “within 100 feet of the treated area” for an entry-restricted?



EPA Response: EPA proposes that the entry-restricted area may extend beyond the treated area in order to mitigate the risks of pesticides drifting beyond the treated area during application.  The entry-restricted area may extend up to 100 feet beyond the treated area, but varies based on the application method, such that application methods most likely to result in pesticide drift have the largest entry-restricted areas and methods least likely to result in pesticide drift have the smallest.  EPA is proposing to apply the same standards for entry restricted areas in the current rule at 40 CFR 170.110 Table 1 to all outdoor production (farms, forests, nurseries).  These entry-restricted areas currently only apply to nurseries. 



Comment #62. Could EPA please clarify what it means for “natural waters” on line 3969 in the request for comment? Was the intention for pesticide/chemical run-offs into natural waters?



EPA Response: “Natural waters” means clean waters from springs, streams, lakes, or other sources.  The current rule allows the employer to use “natural waters,” i.e., clean waters from springs, streams, lakes, or other sources for worker and handler decontamination in lieu of the specific amounts of potable water required to be provided, if the employees are at a remote work site and the natural water is more accessible than the potable water located at the nearest place of vehicular access (40 CFR 170.150 and 170.250).  EPA is proposing to eliminate substitution of “natural waters” for routine decontamination and require that workers and handlers have access to sufficient quantities of potable waters.  Employers would still be allowed to use natural waters in case of an emergency where the required quantities of potable water have been exhausted.  EPA believes that workers and handlers would be better protected by ensuring access to the required amount of potable water for routine and emergency decontamination, and allowing the option to supplement those supplies with clean, natural waters in the event of an emergency.



RESTRICTED ENTRY (REI Notification (NOTIFY-01))

Comment #63(a). Commenter suggests EPA require posting warning signs if REI is greater than 72 hours, as Farmworker Justice suggested, and not 48 hours as proposed.  EPA’s belief that workers will not remember the REI passed 48 hours is not well justified.



EPA Response: EPA has considered a requirement to post warning signs if the restricted-entry interval is greater than 72 hours as an alternative to the proposed requirement to post warning signs if the restricted-entry interval is greater than 48 hours, and, as explained in the preamble, believes that 48 hours would best balance the associated burdens and risks.  Nevertheless, EPA requests comment in the preamble on the appropriate timeframe for posting. 


Comment #63(b). Commenter notes that any posting requirements are especially burdensome on small farms as posting becomes a higher percentage of the workers’ labor time.  Because there are also fewer employees to notify, and there is more likely to be a central area. The commenter suggests that EPA retain the current requirement for small farms of fewer than ten employees, which requires either a verbal notification or a posting, or both when double notification is required by the label.



EPA Response: Because a significant number of workers move from farm to farm, the commenter’s proposal could subject those workers to different notification schemes at different establishments.  EPA believes workers need a consistent manner of notification of pesticide treated areas regardless of the number of workers on the establishment.


Comment #63(c). Alternatively, Commenter suggests exempting small farms from posting regulations if all workers are certified applicators and are notified at the time of spraying.



EPA Response: The current and proposed rules except the employer from providing notification if the only workers for which notification is required were also involved in the application of the pesticide as handlers and receive oral notification as specified in the rule.  EPA believes this exception balances the need to limit the burden on the employer for posting treated areas with the need for workers, regardless of their status as a certified applicator, to have adequate notification of treated areas.  


Comment #63(d). Commenter requests information on when warning signs must be posted, and apologizes if Commenter missed this information in the preamble.  Posting the signs could increase exposure if posted after the pesticide application.  If the signs are posted before, posting could delay application.



EPA Response: The posting requirements are located at proposed §170.109.  For outdoor production, where the product’s restricted-entry interval is greater than 48 hours, the treated area must be posted prior to but no earlier than 24 hours before the scheduled pesticide application.  The sign must remain posted during the application and restricted-entry interval, and must be removed/covered within 3 days after the end of the application or restricted-entry interval, whichever is later. For indoor production, posting is required where the product’s restricted-entry interval is greater than 4 hours.  The same posting requirements discussed for outdoor production apply.  



RESTRICTED ENTRY (Entry During Application (ENTRY-01))

Comment #64(a). Based on EPA’s estimation that the cost for restricting entry to areas adjacent to an area being treated would be negligible, Commenter requests further information on the average length of pesticide applications, if possible.   For example, Commenter is curious whether applications are finished within an hour, several hours, a day or multiple days.



EPA Response: The duration of a pesticide application depends on factors such as the size of the field and the method of application.  Aerial applications, for example, will generally take less time than ground applications.  In general, EPA expects “an application” for the purpose of setting an entry-restricted area could take from a few minutes to take no more than a day.  The exception would be certain chemigations, in which the pesticide is applied via irrigation water.  Some applications using overhead sprinklers on fields of 120 acres can take over 48 hours.


Comment #64(b). Commenter is concerned that small farms with small fields may be disproportionately impacted by this requirement, as the 100 feet buffer zone could potentially eliminate worker access to several adjacent fields.



EPA Response: EPA does not believe that small farms with small fields may be disproportionately impacted.  As discussed in the response to Comment #64(a), the length of the application depends in part on the size of the field.  A smaller field would mean a shorter application time.  Since the entry-restricted area only applies during the application, worker access to adjacent fields would be limited for a shorter period.



HANDLERS

Comment #65. How is this more protective?



The proposed changes would require handlers or their employers to provide changes to pesticide application plans to the agricultural employer within 2 hours of the end of the application rather than before the application.



EPA Response: The provision referenced in the comment is intended to reduce burden on employers, not to increase any specific protections for workers or handlers.  Under the current WPS, handler employers are required to notify the owner of the agricultural establishment about the start and end time of applications, as well as changes to the application start time and end time or application duration, before the application begins. This means there can be many exchanges between the handler employer and owner before an application takes place, e.g., weather conditions, application not started because area not clear of workers, delayed arrival of handler to the application site, and during the application owning to weather changes or unplanned delays.  The proposed changes would require handlers or their employers to provide changes to pesticide application plans to the agricultural employer within 2 hours of the end of the application rather than before the application, thereby reducing the potential for multiple communications before the application occurs. The owner would still receive, prior to the application, the information necessary to protect workers, such as the anticipated start and end time of the application, which are necessary for calculating when notification is required and when the restricted-entry interval ends.



MEDICAL FACILITIES/PPE

Comment #65. Are medical facilities available with 30 minute driving distance from farms typically? Why not make the requirement immediately upon notification of an injury instead of 30 minutes?



EPA Response: EPA does not have data on the location of medical facilities in relation to farms.  The proposed rule requires the employer to make transportation available to an injured employee within 30 minutes of notification because it may take 30 minutes for emergency medical services (EMS) to arrive, and because the employer may not be co-located with the employee or in a position to provide immediate transportation.  In addition, if EMS cannot be contacted or cannot provide timely service to the agricultural establishment, the employer may need to stop his current task or find another employee that can provide transportation for the injured employee.  EPA believes requiring the employer to provide transportation immediately upon notification would put undue burden on the employer.  EPA expects that employers will act promptly when notified of a serious pesticide poisoning or injury, but believes the 30 minute timeframe provides an appropriate upper limit for providing transportation of the affected employee, regardless of the severity of the pesticide poisoning or injury.


Comment #66. Shower facilities – while OSHA understands that costs prohibit EPA from requiring showers, we request EPA take another look at the alternatives.  Some commenters fell that workers are not being offered equivalent options for decontaminating prior to leaving worksites, which would reduce take home exposure.  For example, the possibility of tyvek suits or coveralls while working.



EPA Response: EPA needs to balance the need for protection from pesticide residues and protection from heat-related illnesses.  EPA establishes the personal protective equipment necessary for pesticide use on a product-by-product basis.  Very few product labels require coveralls or tyvek suits to mitigate the risk of pesticide exposure during handling or early entry tasks.  Coveralls and tyvek suits increase the risk of heat-related illness, such as heat stress or heat exhaustion.  EPA does not believe a blanket requirement for this equipment as an alternative to shower facilities for decontamination would adequately protect workers and handlers. 


Comment #67. Commenter feels that more discussion of the Field Sanitation requirements for hand washing is needed to ensure that workers are provided basic facilities for routine washing – regardless if they are an applicator or handler.  In addition, OSHA has recently promulgated standards that accept waterless cleansing agents in lieu of hot/cold running water and soap.  While EPA has decided to not provide that option, we feel additional discussion is warranted on this exclusion.



EPA Response: EPA does not believe the WPS needs a discussion of the Field Sanitation requirement because the two regulations are distinct.  While EPA recognizes that in some situations, waterless cleansing agents are acceptable substitutes for soap and water, EPA is not aware of studies that show that waterless cleansing agents effectively remove pesticide residues from skin.  Studies show that using soap, water, and towels to wash hands effectively removes pesticide residues.  See, e.g., Curwin BD, Hein MJ, Sanderson WT, Nishioka M, Buhler W.  Acetate Exposure and Decontamination on Tobacco Harvesters’ Hands.  J Expo Anal Environ Epidemiol. 2003 May;13(3):203-10.  EPA has updated the preamble to request comment on the efficacy of waterless cleansing agents for decontamination and whether they are an adequate substitute for the current requirement for the employer to provide soap, water, and towels.  


Comment #68. How often should workers be fit tested and Medical evaluated?



EPA Response: Under the proposed regulatory text at §170.207(b)(9), the fit testing and medical evaluation must conform with OSHA’s requirements at 29 CFR 1910.134.  At this time, that regulation requires the employer to conduct a medical evaluation before the employee is fit tested or required to use the respirator in the workplace (29 CFR 1910.134(e)(1)) and under other specific circumstances (29 CFR 1910.134(e)(7)). The fit test must be conducted prior to initial use of the respirator, whenever a different respirator facepiece (size, style, model or make) is used, and at least annually thereafter (29 CFR 1910.134(f)(2)) and under other specific circumstances (29 CFR 1910.134(f)(3)).


Comment #69. Pertaining to the text at the bottom of page 14, the employer could only provide information to the health care provider for short/acute cases and not chronic cases.



EPA Response: EPA requests clarification of this comment and of text to which the comment refers.


Comment #70. Commenters want to know the rationale around the employer providing transportation. There are instances where EMS is limited, but why shouldn’t EMS be first, then employer provide transportation when it’s not time efficient otherwise?



EPA Response: Both the current (40 CFR 170.160(a); 40 CFR 170.260(a)) and proposed regulatory text (§170.9(f)(1)) require the employer to “make available” transportation to the injured or ill employee.   This does not require the employer to transport the employee himself or herself.  The requirement for the employer to make available transportation allows flexibility to use EMS if available and the employer so chooses.


Comment #71. Please consider providing additional guidance and clarity on what is meant by work clothing that can protect the body. It appears that the regulation does not determine or made mention of the type of work clothing that can protect the body.  This action is left to the interpretation by the worker and the employer.



EPA Response: Both the current regulation (40 CFR 170.135(b)(1)(iii)) and the proposed regulatory text (§170.11(a)(1)(iii)) note that work clothing that protects the body from residues includes long-sleeved shirts, long pants, shoes and socks, and a hat or scarf.


Comment #72. Is respirator use just for handlers, or anyone required to wear respirators?



EPA Response: When the pesticide product labeling includes a reference to the WPS and requires the use of a respirator, the requirement at proposed §170.207(b)(9) applies only to handlers.  Early entry workers are not permitted to enter a treated area until any inhalation criteria on the labeling have been met, meaning that when entry is permitted no respiratory protection is needed.  The product labeling governs the use of respirators for persons not covered by the WPS and/or using products without a WPS reference statement.


Comment #73. Does EPA require that the employer make the SDS available during a medical emergency? The commenter believes the SDS should be available immediately for treatment purposes.



EPA Response: The proposed regulatory text at §170.9(f)(2) would require the employer to provide to the injured employee or to treating medical personnel a copy of the SDS for the pesticide product.


Comment #74. (PPE-01) - Can EPA direct Commenter to costs of this requirement in the EA?



EPA Response: The cost estimation is in Chapter 3, 3.3.7.  The respirator fit test is found on pp. 105-106.  More details are available in Appendix A.6.a, pp. 126-130.


Comment #75. (EMERG-01) - For a pesticide that has several different name and generic brands, can a farm retain a single label as representative information for all products?



EPA Response: See response to Comment #49(a).



BURDEN AND RECORDKEEPING

Comment #76. Recordkeeping – compliance may be an issue due to undocumented workers, and possibly be affected by the immigration reform.



EPA Response: EPA recognizes potential concern that undocumented workers might resist employers keeping records that include their name, signature, and date of birth.  However, EPA believes that requiring records of worker and handler training would improve employers’ compliance with the training requirements. Improved compliance would increase the likelihood that workers and handlers perform WPS tasks with the information necessary to reduce exposure to pesticides for themselves and their family members.  EPA cannot speculate on the potential effect of any immigration reform legislation on the proposed changes to the WPS until such legislation has been enacted.


Comment #77. Could EPA please provide the rationale for maintaining product application records for two years?



EPA Response: EPA is proposing a two year period for all records required under the WPS.  This period is based on state programs and stakeholder feedback that a requirement to keep records for 2 years is sufficient.  For product application records specifically, EPA believes that the time period is sufficient to allow a worker or handler with an illness that might be related to pesticide exposure that manifests after immediately working in a treated area to request the application-specific information from his or her employer.


Comment #78. There is concern that undocumented workers would be resistant to the employer record keeping requirements that include their name, signature, date of birth, and the date of training.



EPA Response:  See response to Comment #76.


Comment #79. EPA should consider the paperwork and recordkeeping burden that the proposed rulemaking will place on small entities when evaluating the need for relief for small businesses that have been proposed by the SBAR panel as regulatory alternatives. EPA expects this rule to increase the paperwork burden on businesses by over 6.5 million burden hours. These burden hours will have an even greater impact on smaller small entities as they have fewer employees to distribute costs over and will need to be better familiarized with the regulation. In the EA, EPA found that this rule, without any paperwork burden, could cost smaller small entities almost 2% of their revenues, a significant impact that would be compounded when the paperwork burden is added in.



EPA Response: EPA has considered the paperwork burden in developing the proposed revisions.  The estimated cost in the R.I.A. includes the change in paperwork burden cost.  Under EPA’s current interpretation of the Paperwork Reduction Act, nearly all activities required by the WPS and the proposed revisions are covered, including the exchange of information during pesticide safety training and the posting of signs for restricted-entry intervals and displaying safety posters.  Thus, the estimated impact on small farms, including the smallest entities, at 1.5% of annual sales, includes all the items covered by the Information Collection Request (ICR).  As pointed out in the response to Comment #41(f), the additional cost of the revisions is estimated to be $65-80 per year per farm.  The smallest category of farms averages sales of less than $5,000 per year.  Income from off-farm activities may represent more than 90 percent of the total receipts of these entities (Ali, M., and G. Lucier.  2011.  Financial Characteristics of Vegetable and Melon Farms.  Outlook report VGS-342-01, Economic Research Service, US Department of Agriculture).



The increase in burden hours from the current ICR reflected in the ICR accompanying this proposed rule is a function of more than the proposed revisions to the WPS.  EPA has taken this opportunity and the information collected for the EA to thoroughly revise the methodology and estimates behind the ICR.  One major contributor to the increase in hours is the increase in establishments included in the estimation.  EPA has relied on data from the Census of Agriculture to determine the number of farms covered by the rule.  EPA had accounted for farms whose primary activity is crop production.  As USDA pointed out during an early review of the proposal, EPA missed over 150,000 farms whose primary activity is livestock production, but which also produce crops.  As noted above, EPA is also accounting for additional activities in the new ICR that were not previously interpreted to be paperwork.





PESTICIDE HANDLERS

Comment #80. The use of ATVs for pesticide application is increasing, yet it’s not addressed in this rule.  You addressed aerial applications, but not ATVs.  ATVS are not enclosed, but can be exposed to drifts.  In addition, family members, specifically children, will use the ATVs recreationally after they’ve been used for pesticide applications.  In addition, aerial application is expensive, therefore farmers are considering inexpensive methods in which to apply pesticides – which would be ground application.



EPA Response: EPA interprets this comment to address the reductions in personal protective equipment that are permitted by the rule when specific equipment is used for handling pesticides. With certain limited exceptions, the requirements for all handlers are the same, regardless of the type of application equipment used.  See the proposed regulatory text at Subpart C – Requirements for Protection of Agricultural Pesticide Handlers.  The proposed rule contain provisions that would allow a handler to depart from the personal protective equipment specified on the labeling when using a particular application method or piece of equipment, e.g., aerial, enclosed cab, or closed system for mixing and loading into application equipment. Those types of application reduce exposure and therefore make it safe to use less personal protective equipment.  EPA does not believe such an exception is warranted for persons using an open cab ATV to apply pesticides.  



Comment #81. Recommend developing additional language for aerial applicators, because it is confusing and the reviewer cannot determine if the requirements are similar to mobile ground applicators.



EPA Response:  EPA requests clarification from the commenting reviewer on the specific additional language recommended for aerial applicators.  EPA interprets this comment to address the PPE reductions that are permitted by the rule when aerial application equipment is used for applying pesticides or the location of decontamination supplies required for aerial applicators.  As discussed in Comment #80, the requirements for all handlers are the same, regardless of application equipment, with certain limited exceptions.  One of the exceptions allows aerial applicators to depart from the personal protective equipment specified on the labeling (proposed §171.307).  The only other distinction between aerial applicators and other applicators is in the location of decontamination supplies (proposed §171.209(c)(2)).  Specifically, decontamination supplies for a person applying pesticides aerially must be located in the aircraft or at the aircraft loading site.  



CROP ADVISERS AND EMPLOYEES (PREAMBLE, LINE 5108):

Comment #82. Commenter does not believe it is necessary to eliminate from the exemption employees directly certified or licensed by crop advisers.  Commenter finds it difficult to believe, as the Agency suggests, that employees engaged in crop advising may be unaware of risks posed by pesticides as the required tasks require an increased knowledge of pests, pesticide distribution, etc.  Further, Commenter has been told that consultants and employees do not often enter fields during the REI.



EPA Response: The proposal would not eliminate the exemption currently permitted for certified crop advisors.  EPA does, however, propose to eliminate the exemption for the employees of crop advisors, based on concerns raised by state regulatory agencies for their welfare. The requirements under the exemption establish that the certification or licensing of the crop advisor must cover, at least, all the elements of handler pesticide safety training, which include extensive information on how to reduce potential exposure.  The employee working under the supervision of the crop advisor, however, would not receive this training.  The employee must rely on their supervisor to determine the appropriate personal protective equipment for entry into a treated area under a restricted-entry interval, and may not have the knowledge of the risks of entry. The commenter states that it is difficult to believe that the employees may be unaware of the risks posed by pesticides as their tasks require knowledge of pests and pesticide distribution.  EPA agrees that it is likely the employee would have such knowledge of pests; however, their knowledge does not necessarily include the risks associated with pesticides or address how to minimize pesticide exposure.


Comment #83. Commenter does not take issue with EPA proposing to eliminate the exemption for certified or licensed crop advisors employed as workers on agricultural establishments from the worker decontamination and emergency assistance provisions, if the certified or licensed crop advisor is performing hand labor tasks.  Commenter sees no need to eliminate the exemption for “workers” employed solely as crop advisors.



EPA Response:  The proposal does not eliminate the exemption for certified crop advisors. 


Comment #84. Commenter suggests EPA consider requiring crop adviser employee training as an alternative to eliminating the exemption to help lessen concerns.



EPA Response: EPA has added to the preamble a request for comment based on this suggestion: “Should EPA require specific training for the employees of crop advisors to ensure that they understand the risks of entering and working in areas treated with pesticides?  If so, please provide specific information on the type of training and anticipated benefit to crop advisor employees.  Also, please comment on whether a crop adviser’s employees, who have received such training, should be exempt from the WPS requirements for provisions for decontamination supplies and emergency assistance and for following the labeled requirements for PPE for early entry.”



DEFINITIONS

Comment #85. Immediate Family Member definition – we agree with the change, but request EPA to continue to provide guidance to these workers so they are not unaware of hazards that exist on family farms.



EPA Response: See the response to Comment #38 for information on sources of information for family farms that might not be covered by or are aware of the WPS.  



Comment #86. The immediate family exception exempts owners and their “immediate family” from WPS provisions on early-entry restrictions, pesticide safety training, pesticide safety information, cleaning, and providing personal protection equipment, maintaining decontamination sites and supplies, providing notice of specific information about applications, and providing emergency assistance.  As most family-owned farms may use immediate family members as workers for their farms, the proposed rule may have an adverse and disproportionate impact for minority and women family-owned farms. 

Between 80 and 90 percent of minority owned and women owned farms are classified as family farms; compared to 58 percent of farms operated by their white counterparts. Under the proposed rule, agricultural workers (who are not related to the owner) are given valuable training and information which not only affects the health and safety of the workers and their families, but also helps inform workers and owners about the proper and efficient use of pesticides.  The WPS is designed to reduce risk for farm workers, their families and nearby communities.  The EPA analysis conservatively demonstrates that by reducing risk, the proposed rule has a positive economic benefit.

Because the vast majority of women and minority farm operations are classified as "family farms," the rule could have a disparate impact first on minority agriculture workers who are covered by the immediate family member exemption and on farm operators who employ family workers.  

According to the 2007 Census of Agriculture while “family farms” make up the majority of all farms, they make up a substantial majority of farms where the principal operator is a minority.



		Race

		White

		African American

		Asian

		American Indian/ Alaskan Native

		Hispanic/Latino/Spanish



		% family Farms

		58.35%

		80.67%

		79.55%

		89.96%

		85.07%





	

Similarly, 86.59 percent of the farms where women are the principal operators are classified as “family or individual” farms.  Given these race and gender factors, an exemption to pesticide safety rules could impose a disproportionate risk of harm on the farms and in the families of protected groups. For clarification, we suggest adding language that makes it clear that while “family farms” are exempt, they have the same opportunities afforded all agricultural workers covered by this proposed rule.



EPA Response: See the response to Comment # 29 for EPA’s revisions to the text of the preamble.  


Comment #87. Line 3367-70 - The FLSA exempts children under age 16 employed by their parent, or person standing in the place of their parent, on a farm owned or operated by such parent.  The FLSA definition is narrower than EPA’s definition of “immediate family.”  As drafted, this sentence made the definitions appear to be the same:



FLSA establishes a minimum age of 16 years for any person to handle a pesticide designated as toxicity category I or II and not working on a farm owned or operated by the minor’s parent or by a person standing in the place of his or her parent (29 U.S.C. 213(c)(2)).



EPA Response: EPA has revised the text of the preamble based on this comment.  The revised language is provided in EPA’s response to Comment #52.


Comment #88. Are the following terms defined in the rule: central location, limited contact?



EPA Response: The proposed rule does not define “central location” because that term does not appear in the proposed regulation text. The proposed regulatory text requires the pesticide safety information to be “displayed at a place on the agricultural establishment where workers and handlers are likely to pass by or congregate and it can be readily seen and read.” See proposed §170.11(a)(3).  



The proposed rule does not define “limited contact.”  However, to use the limited contact exception to the restricted-entry interval, the employer must meet specific conditions, including ensuring that the worker does not 1) perform any hand labor tasks (e.g., harvesting, detasseling, thinning, weeding, topping, planting, girdling, caning, sucker removal, pruning, disbudding, roguing, and packing produce into containers in the field), or 2) have contact with pesticide-treated surfaces other than minimal contact with feet, lower legs, hands, and forearms. See proposed §170.303(d).


Comment #89. The intended applicability of the proposal to other FS operations is unclear partly due to the ambiguity of definitions provided for the terms “Agricultural Employer,” “Agricultural Establishment,” “Agricultural Plant,” “Commercial Production,” “Forest Operation,” and other terms.  And, the potential range of interpretations within implementing State programs could compound the ambiguity.  



Evaluation of the type of work performed by “workers,” with respect to the prospective level of exposure to pesticide residue, should determine the applicability of the WPS.  For example, the term “worker” should not be generally construed, in the case of National Forests, to include members of the general public engaged in collection of forest products, or loggers harvesting timber, particularly when outside of treated areas or following conclusion of restricted entry intervals.  Similarly, all FS application of pesticides in experimental forests should not be lumped under the heading of “research.”  There may be occasion for use of pesticides for control of vegetation along rights-of-way (one of the exclusions enumerated by EPA above) at an experimental forest.  



Under the current proposal (40 CFR 170.101) performance of any task on an “agricultural establishment” triggers training requirements for workers with the following language [emphasis added]:



(a) General requirement. Before any worker performs any task on an agricultural establishment where within the last 30 days a pesticide product bearing a label requiring compliance with this part has been used, or a restricted-entry interval for such pesticide has been in effect, the agricultural employer must ensure that each worker has been trained in accordance with this section within the last 12 months, except as provided in paragraph (b) of this section and in §170.309 of this part.



(b) Exceptions. The following workers need not be trained under this section:

(1) A worker who is currently certified as an applicator of restricted use pesticides under part 171 of this chapter.

(2) A worker who has satisfied the handler training requirements of § 170.201.

(3) A worker who is certified or licensed as a crop advisor by a program acknowledged as appropriate in writing by EPA or the state or tribal agency responsible for pesticide enforcement, provided that a requirement for such certification or licensing is pesticide safety training that includes all the topics set out in §170.201(c)(2) and (3).



But, treated areas may well be a very small portion of an “agricultural establishment.”  It would be more appropriate for the phrase “a treated area” to be substituted for “an agricultural establishment” in 40 CFR 170.101, and also in 40 CFR 170.103.  Performance of “any task on an agricultural establishment” as a trigger for the training requirements, even if the worker was remote from the treated area, would be excessively inclusive, without significant benefit.



Though the list of potentially affected NAICS Codes in EPA’s draft FR announcement were not intended to be all inclusive, only some of the pesticide operations conducted by FS, such as in nurseries and greenhouses, resemble “agricultural” operations.  FS pesticide operations in wildland tracts, that might someday be subject to timber harvesting, are not properly classified along with “Timber Tract Operations” of commercial tree plantations.  And, the gathering of forest products by members of the general public from FS lands does not place those activities into NAICS Code 113210, along with private commercial enterprises.  FS does not recommend that the NAICS Code 9924120 pesticide operations need to be generally subject to the proposed WPS. And, contrary to the FIFRA review comment earlier submitted, FS does not believe that it would be appropriate to establish an additional agricultural worker category “Pesticide Handling in Natural Areas” within the North American Industrial Classification System.  



Instead, the relevance of the WPS to pesticide operations in Federal land management, and to the commercial forestry industry at large, needs to be evaluated on the basis of potential exposure scenarios.  Not all forestry “workers” in proximity to a WPS-pesticide-treated area are likely to have “agricultural worker” level of exposure to pesticide residues during the 30 days following application.    Indeed, not all employees (or members of the general public) that are simply transiting a treated area after conclusion of a restricted-entry interval (REI) are likely to experience an “agricultural worker” level of exposure to pesticide residues.  Before capturing all varieties of employees, and their sundry activities, under the contemplated regulatory scheme, prospective exposure levels should be ascertained and characterized as to whether they are substantially similar to that of an “agricultural worker.”  



While the WPS specifies that agricultural employers and commercial pesticide handling establishments (CPHEs) are responsible for providing required training, notifications and information to their employees to ensure worker safety, the conservation and preservation activities of Federal land management agencies often bear little resemblance to commercial agricultural production.  In forestry for example, the work patterns and levels of exposure to pesticide residues are much different than in much of row-crop agriculture.  Indeed, FS notes that, in their accompanying Economic Analysis, EPA remarks:



“WPS also covers employees of forestry operations although most workers in forestry would generally not be at substantially more risk than the general public due to pesticide use patterns in forestry.”  	



Federal land management agencies administer integrated pest management (IPM) programs to control and prevent a wide range of pest species under a variety of standards, executive directions, and statutory authorities.  And, in the interest of a robust worker protection program, Federal land management activities are harmonized with the efforts of EPA and the States, even though FIFRA does not contain a waiver of sovereign immunity.  However, while safety of pesticide operations, and environmental protection, are paramount for USDA/FS, the relevance of the proposed WPS revisions to  Federal land management, forestry and grassland stewardship in particular, is questionable.  



EPA states in its draft Federal Register announcement [under Section D. Related Rulemaking] of the proposed WPS rule that:



“EPA is also considering a proposed rule to amend 40 CFR part 171, titled “Certification of Pesticide Applicators.” Since parts 170 and 171, along with other components of the pesticide program, work together to reduce and prevent unreasonable adverse effects to pesticides, EPA may use any comments received on the proposed amendments to part 171 when formulating a final rule to amend the current WPS at part 170.”



However, it is unclear what relationship those (undisclosed) proposed changes to the certification and training (C&T) programs might have to the WPS proposal.  This is due in part to EPA’s declaration that “The proposed changes to the WPS will not impact the existing C&T requirements” [per EPA response to earlier USDA FIFRA (25)a review comments].  Clarification of the impending C&T proposal is invited at the earliest opportunity.



[bookmark: _GoBack]EPA Response: WPS requirements and the proposed amendments are intended to improve the occupational health of workers and handlers in agricultural activities who apply pesticides or enter pesticide-treated areas.  EPA believes these protections are beneficial for employees working for a private individual, a corporation, or the government.   



In response to the comment that the term “worker” should not be generally construed in the case of National Forests, EPA agrees that the term “worker” should not be generally construed to include members of the general public engaged in collection of forest products.  The term worker is defined specifically in the proposed rule: “Worker means any person, including a self-employed person, who is employed and performs activities directly relating to the production of agricultural plants on an agricultural establishment.”   The proposal defines “employ” as “to obtain, directly or through a labor contractor, the services of a person in exchange for a salary or wages, including piece-rate wages, without regard to who may pay or who may receive the salary or wages. It includes obtaining the services of a self-employed person, an independent contractor, or a person compensated by a third party.”  The proposal defines “commercial production” as “growing, maintaining or otherwise producing agricultural plants for sale or trade, for research or experimental purposes, or for use in their entirety in another location. Commercial production includes producing agricultural plants for use by the agricultural employer or agricultural establishment instead of purchasing the agricultural plants.”



As for commercial loggers harvesting timber, it is important to remember that a “worker” alone does not trigger the WPS requirements; certain additional conditions must be met. Under the proposed rule, the conditions are: 1) the worker is performing a task covered by the WPS (commercial production of agricultural plants), 2) the worker is performing a task in an area where a pesticide with WPS labeling requirements has been applied or a restricted-entry interval for such a pesticide has been in effect within the past 30 days, and 3) the worker is receiving some form of salary, wage, or compensation for the work.  In the comment’s example, a logger hired to perform work would be subject to the WPS requirements only if the timber harvesting is for commercial production as defined above and within the past 30 days a pesticide with WPS labeling requirements has been in use or a restricted-entry interval for such a product has been in effect. 



In response to the comment that all Forest Service application of pesticides in experimental forests should not be lumped under the heading of “research,” EPA agrees that there may be applications in experimental forests that are not research. For example, a rights-of-way application in an experimental forest is not “research.” There will also be situations where the research activity does not trigger WPS requirements, such as when the pesticide product applied does not have WPS labeling requirements, or when the conditions described above have not been met. 



In response to the comment requesting substitution of “treated area” for “agricultural establishment” at proposed §170.101 and proposed §170.103 and in response to the comment that performance of “any task on an agricultural establishment” as a trigger for training requirements, even if the worker was remote from the treated area, would be excessively inclusive without significant benefit, EPA recognizes that it may be a burden to train workers on the establishment that are working remotely from the treated area.  This comment raised to EPA’s attention an inconsistency in the proposed regulatory text.  In response to the comment, EPA will change the regulatory text proposed at §170.101(a) to read:

“Before any worker performs any task in a treated area on an agricultural establishment where within the last 30 days a pesticide product bearing labeling requiring compliance with this part has been used, or a restricted-entry interval for such a pesticide has been in effect, the agricultural employer must ensure that each worker has been trained in accordance with this section within the last 12 months, except as provided in paragraph (b) of this section and in §170.309 of this part.”



EPA will change the regulatory text proposed at §170.103(a) to read:

“Before any worker performs any task in a treated area on an agricultural establishment where within the last 30 days a pesticide product bearing a label requiring compliance with this part has been used, or a restricted-entry interval for such pesticide has been in effect, the agricultural employer must ensure that the worker has been informed of establishment-specific information in accordance with this section. The establishment-specific information must be provided orally, in a manner the worker can understand.”



EPA believes that these edits address the concern that all workers on an establishment covered by the WPS would require training, even if they are working remotely from the treated area.  The revised text would only require training and establishment-specific information for workers who enter an area treated with a pesticide with a reference to the WPS on the labeling.



In response to the recommendation not to subject pesticide operations under NAICS Code 924120 to the WPS, EPA notes that the preamble lists the NAICS codes as a guide of potentially affected entities to help readers determine whether the proposal applies to them. It does not determine which operations are subject to or not subject to the WPS.  Furthermore, EPA recognizes that some of the operations listed under NAICS code 924120 would not be subject to the WPS.  For example, EPA anticipates that non-agricultural operations such as administration of the geological survey and weather forecasting programs are not likely to be subject to the WPS requirements. 



In response to the comment dealing with levels of exposure for forestry workers and the general public transiting a treated area after conclusion of a restricted-entry interval, EPA understands that there may be different levels of exposure depending on the type of work and situation involved. The WPS prohibits any worker from entering the treated area while a restricted-entry interval is in effect unless entering under an exception that allows early entry.  However, the WPS has no restrictions on transit through a treated area during the restricted-entry interval for persons not covered by the WPS, such as members of the public or employees of the establishment not considered “workers” under the WPS.  The WPS clearly defines which tasks performed in a treated area qualify an employee as a worker under the WPS and therefore require the employer to comply with WPS requirements.  See the first paragraph of this response for a full discussion of the proposed definition of “worker.”  A worker in a forestry operation not engaged in tasks covered by the WPS would not be considered a “worker” under the WPS, so the employer would not have to comply with the WPS for that employee.   



In response to the comment questioning the relevance of the proposed WPS revisions to Federal land management, forestry, and grassland stewardship, EPA acknowledges that forestry has characteristics that are different from farms. However, EPA notes that the proposal is not broadening the scope of the establishments covered by the WPS; the current rule already requires compliance with the WPS by forests and other establishments engaged in the commercial production of agricultural plants.  EPA expects the WPS would apply only in limited situations to the Forest Service and other Federal land management programs. For example, the WPS does not apply in situations where a pesticide is applied in or on a forest or grassland where there is no commercial production. See above for the definition of “commercial production”. In a meeting with the Forest Service and other Federal agencies on November 7, 2013, EPA suggested ways to reduce the impact of WPS on federal agencies, such as to use only certified applicators for handler tasks, to plan applications so that workers will not be present in treated areas within 30 days of a pesticide application or restricted-entry interval being effect, and/or to contract out WPS-related operations.  EPA will continue to work with the Forest Service and other Federal agency partners to identify ways to minimize the impacts of the WPS on Federal operations while maintaining protections for workers and handlers from occupational pesticide exposure. 



In response to the comment requesting clarification of the proposed changes to the applicator certification regulation (40 CFR 171), EPA notes that the proposal to revise 40 CFR 171 (C&T regulations) is under development.  EPA cannot speculate on the timeframe for releasing this action for interagency review or public comment.  EPA will share the draft proposal with USDA, OMB, and other federal agencies before publishing the proposal for public comment.



GRAMMAR/FLOW OF TEXT

Comment #90. There are several instances in both the rule and the EA where the rule is referred to as “today’s rule.” Please consider changing the text to the proposed rule and verify consistency throughout the rule EA.



EPA Response: EPA was unable to find any mention of “today’s rule” in the preamble.  EPA invites commenters to point to specific instances that EPA can correct.



Comment #91. Pg 73, line 1671 – replace would with should.



EPA Response: EPA interprets this comment to be referring to the following sentence: “Content for the establishment-specific information would include the location of pesticide safety information, the location of pesticide application and hazard information, the location of decontamination supplies, and how to obtain emergency medical assistance.” EPA believes “would” is the appropriate word choice.


Comment #92. Line 547 – “Summary of Proposed Changes” should be H.



EPA Response: EPA has changed the text of the preamble to read “H. Summary of Proposed Changes.”


Comment #93. Line 721 – A. Should be italicized.



EPA Response: EPA has changed the text of the preamble to read “A. Demographics of Agricultural Workers and Handlers.”


Comment #94. Line 1086 – Needs indentation.



EPA Response: EPA has indented the paragraph of the preamble beginning with “The 1992 report noted that at that time, EPA lacked an understanding of the health risks for many older pesticides, placing workers at risk from potentially unsafe exposure.”


Comment #95. Line 2218 – Needs indentation.



EPA Response: EPA has indented the paragraph of the preamble beginning with “The proposed regulatory text concerning hazard communication content of worker and handler pesticide safety training appears in §§170.101(c)(3)(i) and 170.201(c)(3)(v) of today’s proposed rule.”


Comment #96. Line 2235 – Needs indentation.



EPA Response: EPA has indented the section of the preamble beginning with “v. Handler Responsibilities.”


Comment #97. Line 1196 – please delete the following sentence:



For example, the current law permits children as young as 10 years old to work in agriculture under limited circumstances (29 U.S.C. 213(c)(4),



While FLSA § 13(c)(4) allows the Secretary to consider granting requests for waivers to employers that would permit local minors 10 and 11 years of age to be employed outside school hours in hand harvesting of short season crops under certain conditions, no such waivers have been granted for 30 years.  DOL is enjoined from issuing such waivers in 1980 because of issues involving exposure, or potential exposure, to pesticides.  See National Ass’n of Farmworkers Organizations v. Marshall, 628 F.2d 605 (DC Cir. 1980).



EPA Response: The text has been revised to read as follows:

“Under the Department of Labor’s Fair Labor Standards Act of 1938, children may work at younger ages and in more hazardous tasks in agriculture than is permitted in other industries. For example, 29 U.S.C. § 213(c)(4) allows the Secretary to consider granting requests for waivers to employers that would permit local minors 10 and 11 years of age to be employed outside school hours in hand harvesting of short season crops under certain conditions.  However, no such waivers have been granted for 30 years.  DOL was enjoined from issuing such waivers in 1980 because of issues involving exposure, or potential exposure, to pesticides.  See National Ass’n of Farmworkers Organizations v. Marshall, 628 F.2d 605 (DC Cir. 1980).”  


Comment #98. Line 6118 – Please delete the following sentence:



Currently, children as young as 10 and occasionally even younger can work in agriculture, unnecessarily exposing them to many hazards.



While FLSA § 13(c)(4) allows the Secretary to consider granting requests for waivers to employers that would permit local minors 10 and 11 years of age to be employed outside school hours in hand harvesting of short season crops under certain conditions, no such waivers have been granted for 30 years.  DOL is enjoined from issuing such waivers in 1980 because of issues involving exposure, or potential exposure, to pesticides.  See National Ass’n of Farmworkers Organizations v. Marshall, 628 F.2d 605 (DC Cir. 1980).



EPA Response: EPA has deleted this sentence.


Comment #99. On page 286, line 6395 between the words “directions” and sufficient” insert the phrase “in a manner and language understood by the worker.”  This change and similar changes discussed below may also be accomplished by defining sufficiency to include a reference to “language(s) understood by the workers.”



EPA Response: The comment suggests adding a requirement for the agricultural employer to provide to the labor contractor or supervisor of workers or handlers information in a manner and language understood by the worker.  EPA does not believe that the directions to the labor contractor or supervisor must be provided in a manner and language understood by the worker.  The employer must ensure that information required by the WPS is provided to workers and handlers in a manner and language they can understand.  However, the employer may not be capable of providing the information in such a manner and may therefore obtain the services of a labor contractor or supervisor who is capable of providing the information in a manner and language the workers and handlers can understand. 


Comment #100. On page 288, line 6447 between the words “must” and “include” insert the phrase “be in (a) language(s) understood by covered workers.



EPA Response: EPA revised the proposed requirement as follows: “(1) Content. The pesticide safety information must be conveyed in a manner workers and handlers can understand and must include all of the following points.”


Comment #101. On page 295 line 6600 add “or both, in a manner that accommodates limited English proficient workers” after the term “audio-visually.”



EPA Response: EPA has not made this change to the regulatory text.  The section referenced in the comment already has a similar requirement: “The training must be presented in a manner that the workers can understand, such as through a translator.”


Comment #102. On page 313, line 6906 insert “and language” between the words “manner” and “that.”



EPA Response: EPA has not made this change to the regulatory text.  EPA believes the requirement for the information to be presented in a manner that handlers understand is broader and includes both oral and non-verbal communications to convey the information. 


Comment #103. On page 315, line 6958 insert “and language” between the words “manner” and “the.”.



EPA Response: EPA has not made this change to the regulatory text.  EPA believes the requirement for the information to be presented in a manner that handlers understand is broader and includes both oral and non-verbal communications to convey the information.


Comment #104. On page 316, line 6960 insert ‘and language’ between the words “manner” and “the.”.



EPA Response: EPA has not made this change to the regulatory text.  EPA believes the requirement for the information to be presented in a manner that handlers understand is broader and includes both oral and non-verbal communications to convey the information.
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US Environmental Protection Agency
Washington, DC 20460

(202) 564-0262 - phone
(202) 564-0263 - fax
 
From: Jones, Danielle [mailto:Danielle_Y_Jones@omb.eop.gov] 
Sent: Monday, November 25, 2013 9:07 AM
To: Smith, Peterj
Cc: Hofmann, Angela; Kim, Jim
Subject: Interagency comments on EPA's proposed Worker Protection Standards
 
Hi Peter,
 
I was finally able to resolved the technical issues with my remote access. Please find the attached
interagency comments on the proposed rule and EA. There are a little over 100 comments for this
rule. The comments are broken down by RIA and Rule related topics. For the Rule comments, I
attempted to combine like topics. However there are many instances where the topics cover
multiple sections, such as the minimum age and immediate family definition. In those instances,
the program area will discover some overlap. Also, some interagency reviewers had opposing views
on the requirements and I provided both opinions and rationale on several topics.
 
Please let me know if you have any questions concerning these comments.
 
Have a happy thanksgiving!
 
Best,
Danielle

mailto:Danielle_Y_Jones@omb.eop.gov

